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UNECONOMIC REMNANT/EVIDENTIARY ISSUES

By: Alan Marcuvitz
von Briesen & Roper, s.c.

L UNECONOMIC REMNANT.
A. Definitions.
1. Statutes.
a. Sec. 32.05(3m(a), Wis. Stats.

b. Sec. 32.06(3m)(a), Wis. Stats.

Uneconomic Remnant means the property remaining after a partial taking, which is either of such
size, shape or conditions, as to be:

a. Of little value, or

b. Of substantially impaired economic viability.
2. Issues/Questions.

a. What is "little value™?

Is it an absolute or relative term? Does it mean a value less than $1,000?
$100? Does it mean a value less than 5%?, 1%? of the relevant Before
Value?

b. What is “substantially impaired economic viability”?

i Since the phrase is not “substantially reduced value”, we
must assume that the legislature intended a different approach.

iil. What is “substantial”?

Is it “large” or “real”, as compared to “theoretical”?
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8 What is “impairment”?

Is it “weakened” or “lessened in economic capability”?
4, What is “economic viability"?

Is it “profitablity”?

5. Assume a Before Value of an acre of land to be $100,000 which loses its
main access, leaving only a backdoor access, in a partial taking. Its After value is
reduced to $10,000, but only if an assemblage can be accomplished, otherwise it will
lose only nominal value.

Procedure.
1. The initial issue is to determine whether there is an Uneconomic Remnant.
a. Statutes.

i) Sec. 32.05(3m)(b), Wis. Stats
ii) Sec. 32.06(3m)(b), Wis. Stats.

Place a burden on condemnor, in the period leading up to the Jurisdictional
Offer, to initially ascertain whether the remaining property will be an Uneconomic
Remnant and, if so, to express that opinion in condemnor’s initial offer. Whether or
not condemnor has done so, the owner is free to take the position that the
remaining property will be an Uneconomic Remnant. The owner must ask that the
conceded, or asserted, Uneconomic Remnant be acquired by condemnor. The
statute language seems to grant a right to condemnor to decline, even in a conceded
evaluation. However, we know of no case where such a right was successfully
claimed and we believe a court would simply read “may” as “shall”, as indicated in
Waller.

b. Case Law.

Until Waller, 213 WI 77, there was a troublesome question as to when and
how to raise the issue of the claimed existence of an Uneconomic Remnant. Waller
made it clear that the issue must be raised in a right-to-take action, initiated within
40 days of the Jurisdictional Offer, or be forever barred. Waller also addresses the
substantive issues. If the condemnor prevails in the action, the matter is concluded.
If the owner prevails, the matter proceeds to:



IL.

i) Address the sec. 32.28 litigation expenses incurred by the
prevailing owner, in the pending right-to-take challenge case.

ii) Resolution of the issue of compensation, which takes place in
a separate just compensation appeal case.

2. The remaining issue of how much condemnor must pay for creating the now-
determined Uneconomic Remnant is governed by either sec. 32.09(a) or sec.
32.09(6).

If the Uneconomic Remnant is the only property not taken under the
Jurisdictional Offer and Award, a decision in favor of the owner converts the original
partial taking to a complete taking and, under sec. 32.05(5)(a), the owner receives
the jury-determined full value of the entire property. If there is still some untaken
property, even after another part of the original untaken property has been
determined to be an Uneconomic Remnant, the jury proceeds to answer 2 special
verdict questions, determining the Before and After Values, and the owner receives
the difference.

3. Query: Does the owner who has prevailed in the right-to-take challenge and
recovered attorney fees, recover additional attorney fees for the additional just
compensation obtained in the valuation appeal?

The answer appears to be in the affirmative.
C. Issues for the Appraiser to consider.

1. In every partial taking case, the appraiser should determine whether all or
part of what is not to be taken is an Uneconomic Remnant.

2. In making the determination, the appraiser should examine each separate
situation i.e., the ‘“litle value” and the “substantially impaired economic viability”
alternatives.

3. What factors, if any, should the appraiser consider, consider other than size,
shape or condition? What is embraced by “condition”? “desirability”? “practicality”?

4. The appraiser should provide conclusions of just compensation due on any
alternative approach used.

TROUBLESOME EVIDENTIARY ISSUES.

A. Meaning of “Project”.



When issue arises.
a. Project Influence.

)i Sec. 32.09(5)(b). Cannot take into consideration in
determining just compensation, either an increase or decrease in the fair
market value of the property caused by the public improvement for which
the property is acquired.

i) What constitutes the “public improvement™?

b. Scope of Project cannot consider sales of properties that are within
the scope of the project.

C. After Value.

i) Sec. 32.09(6). In considering the After Value of what is not
taken in a partial taking, the jury is to assume the completion of the public
improvement.

i What constitutes the “public improvement™?

d. Case Law.

Easement Duration.

When is a TLE not a TLE, but a fee taking or PE?

What is the duration of TLE?

Cost to Cure.

Temporal issues of Cost to Cure.
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32.05(3m)(a), Wis. Stats.

(3m) UNECONOMIC REMNANT.

(a) In this subsection, "uneconomic remnant” means the property remaining after a partial taking of
property, if the property remaining is of such size, shape, or condition as to be of little value or of
substantially impaired economic viability.

32.05(3m)(b), Wis. Stats.

(3m) UNECONOMIC REMNANT.

(b) If the acquisition of only part of a property would leave its owner with an uneconomic remnant,
the condemnor shall offer to acquire the remnant concurrently and may acquire it by purchase or by
condemnation if the owner consents.

32.06(3m)(a), Wis. Stats.

(3m) UNECONOMIC REMNANT.

(a) In this subsection, "uneconomic remnant" means the property remaining after a partial taking of
property, if the property remaining is of such size, shape, or condition as to be of little value or of
substantially impaired economic viability.

32.06(3m)(b), Wis. Stats.

(3m) UNECONOMIC REMNANT.

(b) If acquisition of only part of a property would leave its owner with an uneconomic remnant, the
condemnor shall offer to acquire the remnant concurrently and may acquire it by purchase or by
condemnation if the owner consents.



32.28, Wis. Stats.

32,28 Costs.

(1) In this section, "litigation expenses” means the sum of the costs, disbursements and expenses,
including reasonable attorney, appraisal and engineering fees necessary to prepare for or participate in
actual or anticipated proceedings before the condemnation commissioners, board of assessment or any
court under this chapter.

(2) Except as provided in sub. (3), costs shall be allowed under ch. 814 in any action brought under
this chapter. If the amount of just compensation found by the court or commissioners of condemnation
exceeds the jurisdictional offer or the highest written offer prior to the jurisdictional offer, the condemnee
shall be deemed the successful party under s. 814.02 (2).

(3) In lieu of costs under ch. 814, litigation expenses shall be awarded to the condemnee if:

(a) The proceeding is abandoned by the condemnor;

(b) The court determines that the condemnor does not have the right to condemn part or all of the
property described in the jurisdictional offer or there is no necessity for its taking;

(¢) The judgment is for the plaintiff in an action under s. 32.10;

(d) The award of the condemnation commission under s. 32.05 (9) or 32.06 (8) exceeds the
jurisdictional offer or the highest written offer prior to the jurisdictional offer by at least $700 and at least
15% and neither party appeals the award to the circuit court;

(e) The jury verdict as approved by the court under s. 32.05 (11) exceeds the jurisdictional offer or
the highest written offer prior to the jurisdictional offer by at least $700 and at Jeast 15%;

(f) The condemnee appeals an award of the condemnation commission which exceeds the
jurisdictional offer or the highest written offer prior to the jurisdictional offer by at least $700 and at least
15%, if the jury verdict as approved by the court under s. 32.05 (10) or 32.06 (10) exceeds the award of
the condemnation commission by at least $700 and at least 15%;

(g) The condemnor appeals the award of the condemnation commission, if the jury verdict as
approved by the court under s. 32.05 (10) or 32.06 (10) exceeds the jurisdictional offer or the highest
written offer prior to the jurisdictional offer by at least $700 and at Jeast 15%;

{(h) The condemnee appeals an award of the condemnation commission which does not exceed the
jurisdictional offer or the highest written offer prior to the jurisdictional offer by 15%, if the jury verdict
as approved by the court under s. 32.05 (10) or 32.06 (10) exceeds the jurisdictional offer or the highest
written offer prior to the jurisdictional offer by at least $700 and at least 15%; or

(i) The condemnee appeals an assessment of damages and benefits under s. 32.61 (3), if the judgment
is at least $700 and at least 15% greater than the award madc by the city.
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behalf of the Wisconsin Utilities Association.

ON BYPASS FROM THE COURT OF
APPEALS

DAVID T. PROSSER, J.

[350 Wis.2d 246]% 1 This case is before
the court on a petition for bypass of the court
of appeals pursuant to Wis. Stat. (Rule} §
809.60 (2011—12).1 WE ARE ASKED TO
INterpret the condemnation procedures in

1~

wis. Stat. § 32.06 and determine the rights of
property owners who claim that a taking of
property has left them with an “uneconomic
remnant.”

9 2 American Transmission Company,
LLC (ATC) condemned a pair of easements on
the residential property of Scott and Lynnea
Waller (the Wallers) to facilitate the
construction and placement of high-voltage
transmission lines. The Wallers claimed that
the easements diminished the value of their
property so [350 Wis.2d 247]much that they
were left with an uneconomic remnant. The
Wallers contend that they are entitled to
certain rights as the owners of property that
has substantially impaired economic viability
as a result of a partial taking.

1 3 The Walworth County Circuit Court 2
agreed with the Wallers, concluding that their
property, after the taking of the easements,
was an uneconomic remnant. It ordered ATC
to acquire the entire property. The circuit
court also awarded the Wallers litigation costs
and relocation expenses as “displaced
persons” when they moved from the property
after the taking.

1 4 The specific issues before this court
are as follows:

(1) At what point in a Wis. Stat. § 32.06
condemnation proceeding must a property
owner raise an uneconomic remnant claim?

(2) Were the Wallers left with an
uneconomic remnant after ATC took iwo
easements on their property?

(3) Are the Wallers entitled to litigation
expenses?

(4) Are the Wallers “displaced persons,”
entitling them to relocation benefits?

[833 N.W.2d 768]
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% 5 We affirm the circuit court and reach
the following conclusions.

9 6 First, Wis. Stat. § 32.06(5), the
“right-to-take” provision, sets out the proper
and exclusive way for a property owner to
raise a claim that the owner will be left with
an uneconomic remnant after a partial taking
by the condemnor. An uneconomic remnant
claim [350 Wis.2d 248]should be brought
under § 32.06(5) because the condemnor has
failed to include an offer to acquire any
uneconomic remnant in the condemnor's
jurisdictional offer. The inclusion of an offer
to acquire an uneconomic  remnant
acknowledges the existence of the
uneconomic remnant. The exclusion of such
an offer indicates that the condemnor
disputes the existence of an uneconomic
remnant. A right-to-take action must be
decided promptly by the court and shall not
prevent the condemnor from filing a
simultaneous valuation petition, proceeding
thereon, and taking any property interest
whose condemnation is not being directly
contested by the owner. A right-to-take action
on an uneconomic remnant clajm is designed
to protect an owner's right to fair
compensation to avoid economic hardship,
not to paralyze public interest takings under
eminent domain.

1 7 Second, the Wallers' property, after
ATC took two easements for transmission
lines, is an uneconomic remnant because it is
of such size, shape, and condition as to be of
substantially impaired economic viability as
either a residential or an industrial parcel.
The taking of the two easements drastically
reduced the portion of the Wallers' property
not subject to a servitude. The easements
themselves not only restricted the Wallers'
activity in the easement area but also
substantially diminished the desirability,
practicality, and value of the Wallers'

property for either a residential or industrial
user.

9 8 Third, the Wallers prevailed on their
uneconomic remnant claim brought under
Wis. Stat. § 32.06(5)—the right-to-take
statute—and, therefore, were entitled to
litigation expenses under Wis. Stat. § 32.28.

[350 Wis.2d 249]1 9 Finally, the Wallers
were displaced persons under Wis. Stat. §
32.19(2)(e)1.a. because they moved “as a
direct result” of ATC's jurisdictional offer, and
the circuit court's findings of fact on this issue
are not clearly erroneous.

I. FACTUAL BACKGROUND AND
PROCEDURAL HISTORY

9 10 These consolidated cases 3 come
before the court with a long and complicated
history; the uneconomic remnant claim alone
has been the subject of three proceedings
before the circuit court and two appeals
before the court of appeals. We begin with
background information on the Waller
property, ATC, and the negotiations between
the two parties before ATC's jurisdictional
offer to acquire the two easements for its
transmission lines. Second, we summarize the
Wallers' right-to-take action, along with
ATC's simultaneous petition to determine just
compensation for the taking of the easements.
Third, we examine the holding and reasoning
in the first court of appeals decision, Waller
v. American Transmisston Co., LLC, 2009 W1
App 172, 322 Wis.2d 255, 776 N.W.2d 612(
Waller I). Fourth, we explain the circuit court
proceedings after the first remand from the
court of appeals. Fifth, we examine the
holding and reasoning in the second court of
appeals decision,

[833 N.W.2d 769]

Waller v. American Transmission Co., LLC,
2011 WI App 91, 334 Wis.2d 740, 799 N.W.2d
487( Waller II ). Sixth, we recount the
proceedings in the circuit court on the
uneconomic remnant issue after the [350
Wis.ed 250]second remand. Finally, we
examine the circuit court's findings and
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conclusions on the issues of litigation
expenses and relocation benefits.

A. The Waller Property and ATC

9 11 In 1989 the Wallers purchased a 1.5
acre triangular lot in the Town of Delavan in
Walworth County. The property is bounded
on the east by Interstate 43, on the north by
Mound Road, and on the west by a vacant lot.

The property—zoned A-1 Agricultural—
includes a single-family residence, site
improvements, landscaping, and
outbuildings.

9 12 The Waller property had several
encumbrances burdening it before the
easements taken by ATC. First, a
transmission line with a 20—foot—wide
easement burdened the property along
Mound Road on the north before the Wallers
purchased the property. Second, the property
was subject to highway setbacks along both
Mound Road (25 feet) and Interstate 43 (50
feet).

9 13 For almost 20 years, the rural
farmette served as the Wallers' home. 4
However, in the years since 1989 the
character of the land surrounding the Wallers'
property changed. By 2008 nearby land that
was once agricultural became an industrial
park.

9 14 ATC is a Wisconsin limited liability
company and public utility regulated by the
Public Service Commission of Wisconsin (the
PSC) s and the Federal [350 Wis.2d
251]Energy Regulatory Commission. The
legislature authorized the creation of ATC and
designated it as a “public utility,” an electric “
transmission company,” and a “transmission
utility.” Wis. Stat. 8§ 196.01 (5),
196.485(1)(ge), 196.485(1)(1). See also 1999
Wis. Act 9. Wisconsin Stat. § 32.02(5)(b)
vests entities like ATC with the power of
eminent domain.

9 15 Public utilities may not undertake
work on a project like a high-voltage
transmission line unless they have obtained
the requisite approval from the PSC and the
Department of Natural Resources (the DNR).
SeeWis. Stat. § 196.491(3) (requiring the PSC
to issue a certificate of public convenience
and necessity before the construction of a
“facility” like a high-voltage transmission
line). Thus, when ATC proposed an upgrade
and expansion of an existing transmission
line in and around the City of Delavan, the
statutes required administrative proceedings
before the PSC and the DNR. One of the
proceedings included a public hearing at the
PSC in Madison at which Scott Waller
testified. He expressed concern about
possible health hazards and impairment of
property values resulting from the placement
of high-voltage transmission lines affecting
two sides of his property.

9 16 Ultimately, on March 30, 2006, the
PSC issued ATC a certificate of public
convenience and necessity for the utility's
project. The PSC determined that the upgrade
and expansion of transmission lines “[would]
not have undue adverse impacts on ... public
health and welfare.”

[833 N.W.2d 770]

9 17 Having received the requisite
regulatory approval, ATC proceeded to
acquire the land and easements needed to
advance the project. These acquisitions
included the easements on the Waller

property.

[350 Wis.2d 252]1 18 As explained
previously, the Waller property was already
burdened by a 20-foot—wide easement from
an existing transmission line on the north
side along Mound Road, highway setbacks
along Mound Road, and highway setbacks
along Interstate 43.

Y 19 ATC sought to purchase two
casements on the Waller property. The first
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easement would overlay the existing
transmission line easement on the north side
of the property, but widen the easement to 45
feet—an extension of 25 feet over the existing
easement. The second easement would be 45
feet wide and run along the east side of the
property—within the 50 foot highway setback
from Interstate 43. In addition, ATC sought to
install a large utility pole in the northeast
corner of the property to support conductor
wires and distribution lines.6

[350 Wis.2d 253]1 20 Pursuant to Wis.
Stat. § 32.06(2)(a),2 ATC retained John
Rolling (Rolling) of Rolling & Co. to conduct
an appraisal of the property. Rolling
concluded that the property's appraised value
before the easements was $130,000.8 With
regard to the effects of the easements, Rolling
wrote:

We believe there will be an immediate
negative effect on residential appeal. Over one
half of the property will be under easement.
The [property] will have major transmission
lines along two of its three sides. The
transmission lines will be within 60 [feet] of
the house. A substantial part of the
landscaping will have been lost. Our before
analysis suggested a property which was
already in transition from improved
residential use to vacant industrial lot use. We
believe the installation of the transmission
line pole and the lines themselves brings this
property to the tipping point from residential
appeal toward light industrial appeal. It is
more likely that the next buyer of this
property will be an industrial developer
rather than a residential user. We conclude
that the residential improvements are
rendered totally obsolete. Highest and best
use changes from improved residential to
vacant industrial land.

[833 N.W.2d 771]

Consequently, Rolling concluded that the
Waller property's appraised value after the

easements was $55,500—a loss of $74,500, or
nearly 57 percent loss in value. Rolling
allotted an additional $7,500 to demolish the
residential improvements.

9 21 The Wallers retained their own
appraisers, Arthur Sullivan and Kurt Kielisch
of Appraisal Group [350 Wis.2d 254]0ne
(Group One). Group One concluded that the
before-easement value of the property was
$132,000, very similar to Rolling's before-
easement appraised value. However, Group
One came to a very different conclusion on
the after-easement value of the Waller

property.

9 22 In determining the after-easement
value, Group One considered the property use
for industrial and residential purposes. In
light of the neighboring industrial land uses,
Group One considered the Waller property to
have its highest and best use as “vacant for
industrial purposes.” However, Group One
noted that the property's triangular shape and
small size “negatively impact[ed] its
desirability as an industrial site at this time.”
Thus, Group One concluded that the current
improvements “contribute significant value to
its ongoing use as a residential property,
despite the changing land use and city
expansion surrounding it.” In either case,
following the encumbrance of the property by
two 45—foot—wide easements, the property's
use would be restricted further for either
industrial or  residential  purposes.2
Altogether, Group One estimated that the
easements would cover approximately 0.8
acres of land and would produce in that area a
100 percent loss in value. Consequently,
Group One concluded that:

Granting [the two easements to ATC]
reduces the property owner's right to enjoy
their property and utilize it to its fullest use.
Due to the restricted use of the property and
the giving up of the right to control [350
Wis.2d 255]the easement area, it is concluded
that the easement area represents a 100% loss
of property value to the property owner.
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Thus, Group One estimated the after-
easement value of the total property to be
only $15,500—resulting in a loss of $116,500,
or 88 percent of the before easement value.

1 23 Kurt Kielisch later supplemented
Group One's initial appraisal, stating his
opinion that the Waller property “suffered
substantial{ly] impaired economic viability as
a result of the taking of the transmission line
easement.” Mr. Kielisch based his opinion, in
part, on the following: ATC's jurisdictional
offer indicated a value of $30,500 for the
property, reflecting a loss of value of more
than 76 percent; the easement area covered
more than half of the property; “public
perceptions of the dangers of electric
magnetic fields”; the appearance and
proximity of the high-voltage transmission
lines; the highest and best use of the property
after the taking would be vacant industrial;
and the inability of the parcel to be utilized
for industrial purposes in the absence of
municipal sewer and water.

1 24 After the Rolling and Group One
appraisals, ATC made several offers to the
Wallers. SeeWis. Stat. § 32.06(2a) (requiring
the condemnor, before making a
jurisdictional offer, to negotiate personally
with a property owner). Initially, on October
8, 2007, ATC offered to acquire only the
easements for $49,000. The Wallers rejected
that offer. Next, ATC raised its

[833 N.W.2d 772]

offer for only the easements to $84,600,
which the Wallers also rejected. Later, on
March 14, 2008, after receiving the Group
One appraisal, ATC again raised its offer for
the easements to $99,500. In the alternative,
ATC offered to purchase the entire Waller
property for $132,000, provided the Wallers
waived the right to any relocation benefits.
The Wallers rejected that offer as well.

[350 Wis.2d 256]1 25 Finally, on March
20, 2008, ATC made a jurisdictional offer to

I “F ) o
[astcase

the Wallers of $99,500 for only the two
easements. The Wallers rejected the
jurisdictional offer.

B. The First Circuit Court Decision: The
Wallers' Right-to-Take Action and the
Just Compensation Proceeding
Initiated by ATC

9 26 On April 25, 2008, the Wallers filed
a right-to-take action under Wis. Stat. §
32.06(5). The Wallers did not challenge ATC's
right to take the easements. They argued
instead that because the proposed easements
would cover more than half of their property
and render their residential improvements
totally obsolete, they would be left with an
uneconomic remnant under § 32.06(3m). In
short, the Wallers did not argue that the ATC
was taking too much, but that ATC was trying
to get away with taking too little. The Wallers'
complaint claimed that “the proposed
acquisition by ATC compels a total
acquisition with a guarantee of attendant
relocation benefits pursuant to ... Wis. Stat. §
32.19.” Then, raising the stakes, the Wallers
asked the circuit court to prohibit the
proposed acquisition of the easements until
ATC agreed to acquire the entire property and
provide relocation benefits.

9 27 Four days after the Wallers filed
their right-to-take action, ATC filed a verified
petition for condemnation proceedings,
pursuant to Wis. Stat. § 32.06(7).12 ATC asked
the circuit court for hearings before the

Walworth County Condemnation
Commission (the [350 Wis.2d
257]Commission)  to  determine  just
compensation for the taking of the
easements.t At the same time, ATC

petitioned the circuit court for immediate
possession of the easements pursuant to Wis.
Stat. § 32.12(1). The circuit court, Robert J.
Kennedy, Judge, granted the petitions,
assigning the case to the Commission and
allowing ATC to take immediate possession
without a hearing.12
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9 28 The Commission held a hearing on
June 11, 2008, on valuation questions to
determine an award. Ultimately, the
Commission concluded that the fair market
value of the Waller property before the taking
of the easements was $130,000, that the
value was reduced to $40,000 after the
taking, and that the Wallers should be
awarded $90,000. The Wallers ultimately

[833 N.W.2d 773]

accepted this amount from ATC in January
2009 but appealed the Commission's award
to the circuit court.

9 29 The circuit court, again presided
over by Judge Kennedy, dismissed the
Wallers' right-to-take action on November 8,
2008, five months after the [350 Wis.2d
258]Commission finished its valuation. The
circuit court concluded that an uneconomic
remnant claim should be decided in a
valuation proceeding, not in a right-to-take
action. The Wallers appealed the dismissal of
their complaint.

C. Waller I: The First Appeal

9 30 The sole issue before the court of
appeals was “whether the question of the
existence of an uneconomic remnant is
properly raised in an action under Wis. Stat. §
32.06(5).” Waller I, 322 Wis.2d 255, 1 10, 776
N.W.2d 612.

9 31 The Wallers argued that Wis. Stat. §
32.06(5) provides the only opportunity for a
property owner to challenge a taking on the
ground that it was incomplete because it left
an uneconomic remnant. Id., ¥ 13. The court
of appeals found this argument persuasive in
light of the plain language of § 32.06(5)
(allowing for challenges for any reason other
than just compensation), as well as the
statutory scheme. Id., 1 13-16. Although
conceding that “an uneconomic remnant
seems to require valuation,” the court of
appeals reasoned that “before compensation

can be set, there must be a determination of
what is being taken.” Id., 11 13-14. The
uneconomic remnant determination in §
32.06(5) “permits the court and the
[condemnation] commission to ‘devote full
attention’ to the crucial issue of just
compensation ‘without having the
deliberation deflected into consideration of
collateral procedural matters.” ” Id.,, 1 14
(quoting Rademann v. DOT, 2002 WI App
59, 1 38, 252 Wis.2d 191, 642 N.W.2d 600).
In other words, the property owner must
know the “scope of the acquisition before the
question of compensation is negotiated.” Id.

9 32 The court of appeals also held that a
property owner asserting the existence of an
uneconomic [350 Wis.2d 259]remnant after a
taking “must have the right to contest a
condemnation that does not acknowledge an
uneconomic remnant.” Id., 1 15. The claim of
an uneconomic remnant, the court of appeals
posited, “is not a meaningless exercise
swallowed up in the compensation process,”
but a property owner's assertion to protect his
or her rights. Id., § 16.

9 33 Therefore, the court of appeals
remanded the case to the circuit court,
directing it to reinstate the Wallers' right-to-
take claim and to determine whether ATC's
taking created an uneconomic remnant. “If
so,” the court of appeals concluded, “ATC is
required, under [Wis. Stat.] § 32.06(3m), to
make a concurrent offer for the remnant and
to provide relocation benefits ... directed by
Wis. Stat. § 32.19.” Id., 117.

D. Post— Waller I: The Valuation Trial
and Second Decision on the Wallers'
Uneconomic Remnant Claim

9 34 After remand, the circuit court, with
Judge John R. Race presiding over both the
right-to-take and valuation cases, chose to
postpone a hearing on the uneconomic
remnant claim until after the jury's verdict in
the valuation appeal.13
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[833 N.W.2d 774]

9 35 The circuit court conducted a three-
day jury trial on the Wallers' appeal of the
Commission's award of just compensation.
The jury concluded the before taking value of
the property at $132,000 and an after [350
Wis.2d 260]taking value at $38,000. The
resulting just compensation award was
$94,000, which the Wallers did not appeal.

1 36 After the valuation jury trial, the
circuit court incorporated both the record and
the verdict from the jury trial into the recently
reinstated right-to-take action by the Wallers.
The circuit court found that the Wallers
resided in their house for approximately one
year after ATC took the easements; that
people could still reside in the Waller house;
that the property was of sufficient size to
allow for meaningful use; and that the
property and improvements had substantial
value after the taking. Therefore, the circuit
court ruled that, as a matter of law, the
property after the taking of the easements was
not an uneconomic remnant.

9 37 The circuit court dismissed the
Wallers' complaint and the Wallers appealed.

E. Waller II: The Second Appeal

1 38 Once again, the court of appeals
reversed the circuit court. Waller II, 334
Wis.2d 740, 799 N.W.2d 487. The court of
appeals held that

when a property owner properly raises
the issue of whether he or she will be left with
an uneconomic remnant pursuant to Wis.
Stat. § 32.06(3m), a circuit court must first
hold an evidentiary hearing under § 32.06(5)
to determine whether the remaining parcel is
an uneconomic remnant. A fact finder may
not determine just compensation until the
circuit court has resolved the full scope of the
taking.

Id., 1 2.

stcase
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1 39 As it did previously in Waller I, the
court of appeals acknowledged the difficulty
of separating the question of the existence of
an uneconomic remnant [350 Wis.2d 261]and
the question of value of the remnant. Id., Y 14.
However, determining the existence of an
uneconomic remnant is “not just a question of
value—a circuit court must also determine
whether the property is ‘of substantially
impaired economic viability.’ ” Id. (quoting
Wis. Stat. § 32.06(3m)). The court of appeals
concluded that the circuit court failed to
address whether the Waller property was
“substantially impaired” as to its economic
viability. Id. Significantly, the court of appeals
stated that “the inquiry does not end once the
dollar value of the remaining property is
determined—a circuit court is also expected to
examine whether the partial taking
‘substantially impaired [the] economic
viability’ of the property.” Id., 1 15 (alteration
in original).

1 40 Thus, the court of appeals reversed
and remanded to the circuit court for a
hearing consistent with its decision. Id., § 17.
Also, the court of appeals ruled that “[i]Jf the
circuit court finds that the Wallers' property
is an uneconomic remnant, the jury's just
compensation verdict is vacated.” Id.

F. Post— Waller II: The Third Decision
on the Wallers' Uneconomic Remnant
Claim and Litigation Costs

1 41 Following the second remand from
the court of appeals, the circuit court, Judge
James L. Carlson now presiding, held a two-
day trial in the right-to-take case on whether
an uneconomic remnant existed. The trial was
held in November 2011. For the most part, the
same witnesses who testified in the valuation
trial testified at the right-to-take trial, and the
testimony was largely the same.

1 42 At the conclusion of this trial, Judge
Carlson ruled that the taking did indeed leave
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the Wallers with [350 Wis.ad 262]an
uneconomic remnant. The circuit court found
that the

[833 N.W.2d 775]

property suffered “substantially impaired
economic  viability” because: (1) the
jurisdictional offer of $99,500 set damages to
the property at 76 percent of the agreed upon

$130,000 pre-taking value; (2) both
appraisers agreed that the taking made the
value of the residential improvements

obsolete because the highest and best use
after taking was vacant industrial land; (3)
after the activation of both transmission line,
the Wallers experienced regular electronic
interference that prompted concern for
themselves, their family, and potential
buyers; and (4) the removal of shrubbery and
trees within the easement “substantially
reduced the attractiveness of the site” and
eliminated a sound barrier between the home
and Interstate 43.

9 43 The circuit court entered final
judgment for the Wallers, imposing an
additional $47,509.72 on ATC to acquire the
entire Waller property and ordering the
Wallers to quitclaim the property to ATC.
ATC appealed the judgment.

9 44 After an additional two-day hearing,
the circuit court awarded the Wallers
$211,261.74 in litigation expenses. The court
found that ATC conditioned the purchase of
all the Wallers' property on whether the
Wallers waived any right to relocation
expenses. On the basis of this finding, the
court determined that ATC failed to negotiate
in good faith. The court also ruled that, when
a condemnor fails to “resolve the issue of the
uneconomic remnant prior to [making the
jurisdictional offer],” the cost of litigation
shifts to the condemnor. The circuit court
determined that both scenarios applied in this
case. ATC challenges the award of litigation
costs in this appeal.

fastcase
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[350 Wis.2d 263]G. The Relocation
Benefits Case

9 45 On December 18, 2008, the Wallers
filed a claim with ATC for relocation benefits,
which ATC denied. On August 15, 2009, the
Wallers moved to a new permanent residence
in the Town of Sharon in Walworth County—
after the high-voltage transmission lines had
been installed and fully charged.

1 46 On April 30, 2010, the Wallers filed
a complaint with the circuit court claiming
the right to recover relocation costs. The
circuit court, Judge Carlson presiding, held a
one-day trial on the issue on January 25,
2012.

9 47 During the trial, Scott Waller
testified that the decision to move resulted
from ATC's jurisdictional offer of $99,500
and the report of ATC's appraiser, Rolling,
that the easements destroyed the value of the
residential improvements on the land. Waller
testified further that he and his wife started
looking for a new home in February 2008—a
month before the jurisdictional offer—and
made an offer to purchase their Town of
Sharon property the following November.14

9 48 Jack Sanderson, a relocation
specialist with the Wisconsin Department of
Commerce, also testified. Sanderson
evaluated the Wallers' claim for relocation
benefits. He opined that the Wallers were
displaced persons because “their home was
no longer safe, decent or sanitary,” and that it
had “been degraded to an industrial lot.”
However, Sanderson admitted that he relied
on “common sense” and a dictionary
definition of “decent” and not on any
definition in the administrative code.

[350 Wis.2d 264]1 49 At the conclusion
of the trial, the circuit court ruled that the
Wallers were displaced persons under

[833 N.W.2d 776]



Wis. Stat. § 32.19(2)(e)1.a. and entitled to
relocation benefits. The court found that the
Wallers sustained $26,350 in costs associated
with the acquisition of relocation property
and entered judgment in that amount.1s

9 50 ATC appealed the right-to-take and
relocation cases and petitioned this court to
bypass the court of appeals. The court granted
the petition on January 14, 2013.

II. STANDARD OF REVIEW

1 51 In this case, the court must interpret
various provisions of Wis. Stat. ch. 32's
condemnation procedure. Statutory
interpretation is a question of law that this
court reviews de novo. Weborg v. Jenny,
2012 WI 67, 1 41, 341 Wis.2d 668, 816
N.W.2d 191 (citations omitted).

9 52 The court also is asked to apply
statutory provisions on condemnation to
certain facts. The application of a statute to
the facts of the case is a question of law that
we review de novo. Warehouse II, LLC v.
DOT, 2006 WI 62, 1 4, 291 Wis.2d 80, 715
N.W.2d 213 (citing State v. Reed, 2005 WI
53, 113, 280 Wis.2d 68, 695 N.W.2d 315). As
usual, the court benefits from the analyses of
the circuit court and court of appeals. Id.
(citing [350 Wis.2d 265]State v. Cole, 2003
WI 59, 1 12, 262 Wis.2d 167, 663 N.W.2d
700). “Findings of fact shall not be set aside
unless clearly erroneous, and due regard shall
be given to the opportunity of the trial court
to judge the credibility of the witnesses.” Wis.
Stat. § 805.17(2).

III. DISCUSSION

1 53 Before we address the arguments of
counsel, we think it is useful to summarize
the condemnation process in Wisconsin.

A. Statutory Overview of the Wis. Stat.
ch. 32 Condemnation Process

:: s
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1 54 The Fifth Amendment to the United
States Constitution provides, in pertinent
part: “[NJor shall private property be taken
for public use, without just compensation.”
U.S. Const. amend. V. The Takings Clause of
the Fifth Amendment is applied to the states
through the Fourteenth Amendment. Stop the
Beach Renourishment, Inc. v. Fla. Dep't of
Envtl. Prot., 560 U.S. 702, 130 S.Ct. 2592,
2597, 177 L.Ed.2d 184 (2010); Chi,
Burlington & Quincy R.R. Co. v. Chi., 166
U.S. 226, 239, 17 S.Ct. 581, 41 L.Ed. 979
(1897). Article I, Section 13 of the Wisconsin
Constitution provides, “The property of no
person shall be taken for public use without
just compensation therefor.” Wis. Const. art.
I,813.

1 55 A “taking”—or condemnation—of
private property for public use requires the
award of just compensation under both the
United States and Wisconsin constitutions.
E-L Enters. v. Milwaukee Metro. Sewerage
Dist., 2010 WI 58, 1 21, 326 Wis.2d 82, 785
N.W.2d 409 (citing Zinn v. State, 112 Wis.2d
417, 424, 334 N.W.2d 67 (1983); Howell
Plaza, Inc. v. State Highway Comm'n, 92
Wis.2d 74, 80, 284 N.W.2d 887 (1979)).

[350 Wis.2d 266]1 56 As a general rule,©
condemnation powers in Wisconsin are set
out in Wis. Stat. ch. 32, “Eminent Domain.”
Condemnors are divided into two categories
depending on the purpose for which they seek
to acquire property. Each category follows a
separate procedural track, although

[833 N.W.2d 777]
the two tracks share many common
procedures.

9 57 Condemnors use Wis. Stat. § 32.05,
known as the “quick-take” statute, 1 for
condemning property related to sewer and
transportation projects. Other condemnors
utilize Wis. Stat. § 32.06, the “slow-take”
statute, which is the “catch-all” for
condemnations not covered by § 32.05.
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9 58 Wisconsin's condemnation
procedures underwent significant revisions in
1959. Ch. 639, Laws of 1959; Falkner v. N.
States Power Co., 75 Wis.2d 116, 120, 248
N.W.2d 885 (1977). Based on the legislative
revisions,

[ilt is apparent that the legislature
intended to create two independent
proceedings  relating to  [“catch-all”]
condemnation, an owner's action in circuit
court under sec. 32.06(5), Stats., and the
condemnation proceeding before a judge
under sec. 32.06(7). From sec. 32.06(5) it is
clear that the two proceedings may go on
simultaneously.

Falkner, 75 Wis.2d at 120, 248 N.W.2d 885.

[350 Wis.2d 267]1. Who May Condemn,
Negotiation Between the Parties, and
the Jurisdictional Offer

9 59 Wisconsin Stat. § 32.02 enumerates
entities that have the power to condemn
private property. The list includes public
utilities such as ATC. SeeWis. Stat. §
32.02(5)(b). Utilities use the condemnation
procedures outlined in Wis. Stat. § 32.06.

9 60 Most condemnations under Wis.
Stat. § 32.06 require a determination of the
“necessity of taking.” Wis. Stat. § 32.06(1).
For example, utilities secure a certificate of
public convenience and necessity, Wis. Stat. §
32.07(1), under Wis. Stat. § 196.491(3). See
also Indus. Energy Grp. v. Pub. Serv.
Comm'n, 2012 WI 89, 11 26-38, 342 Wis.2d
576, 819 N.W.2d 240 (describing the process
of obtaining a certificate of public
convenience and necessity).

1 61 After making a determination of
what it needs to take, a condemnor “shall
attempt to negotiate personally” with the
condemnee (the property owner) for purchase
of the property “sought to be taken.” Wis.
Stat. § 32.06(2a). The condemnor must

“cause at least one ... appraisal to be made of
the property to be acquired” before the
negotiations commence, and the condemnee
may also obtain an appraisal “of all property
proposed to be acquired.” Wis. Stat. §
32.06(2)(a)—(b).

9 62 If the negotiations are
unsuccessful,2® the condemnor “shall make
and serve” a jurisdictional offer [350 Wis.2d
268]Jto purchase the property sought. Wis.
Stat. § 32.06(3). The contents of a
jurisdictional offer are set out in Wis. Stat. §
32.05(3). They include a description of the
property and “ the interest therein sought to
be taken,” the proposed date of occupancy,
and “ the amount of compensation offered,”

[833 N.W.2d 778]

including such additional items as relocation
benefits. Wis. Stat. § 32.05(3).

9 63 Immediately following the provision
relating to the jurisdictional offer in Wis. Stat.
§ 32.06(3) is the definitional provision on
“uneconomic remnant.” It reads:

In this section, “uneconomic remnant”
means the property remaining after a partial
taking of property, if the property remaining
is of such size, shape or condition as to be of
little value or of substantially impaired
economic viability. If acquisition of only part
of a property would leave its owner with an
uneconomic remnant, the condemnor shall
offer to acquire the remnant concurrently and
may acquire it by purchase or by
condemnation if the owner consents.12

Wis. Stat. § 32.06(3m).

9 64 If the property owner fails to accept
the jurisdictional offer within the time
specified in the statute, the condemnor may
petition the circuit court in the county where
the property is located to have the county

_10_
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condemnation commission determine the just
compensation for the property sought to be
taken. Wis. Stat. §§ 32.06(6)-(7), 32.08(5). If
the court finds that [350 Wis.2d 269]the
condemnor is entitled to condemn any
portion of the property, it “immediately shall
assign the matter to the chairperson of the
county condemnation commissioners” to hold
a hearing to determine just compensation.
Wis. Stat. §§ 32.06(7), 32.08(6)(a).

2. The Just Compensation Proceeding
and Appeal

9 65 The county condemnation
commission holds a hearing to ascertain just
compensation for the taking of the
condemnee's property. Wis. Stat. §§ 32.06(8),
32.08(5). Upon determining just
compensation, the commission files a sworn
voucher for the compensation with the circuit
court; if the court approves the voucher, the
condemnor pays the just compensation to the
condemnee. Wis. Stat. §§ 32.06(8),
32.08(6)(b). Either party may appeal the
commission's award to the circuit court
within 60 days of the filing of the
commission's award. Wis. Stat. § 32.06(10).
Parties may appeal only on issues related to
the amount of just compensation and
questions of title, “and it shall have
precedence over all actions not then on trial.”
Id. The appeal proceeds as a jury trial unless
both parties agree otherwise. Id.

3. Right-to-Take Proceedings

9 66 The county condemnation
commission hearing provides an opportunity
for the condemnee to be heard on the
question of just compensation. However, if
after the condemnor makes the jurisdictional
offer, the condemnee wishes to contest the
condemnor's right to take the property “for
any reason other than that the amount of
compensation offered is inadequate,” the
condemnee may file a separate right-to-take
action with the circuit court. Wis. Stat. §
32.06(5).
(;

_11_

9167 A § 32.06(5) action “shall be the only
manner” in which a condemnee may raise
“any issue other [350 Wis.2d 270]than the
amount of just compensation” or perfection of
title for the property described in the
jurisdictional offer. Id. A right-to-take action
under § 32.06(5) proceeds independently
from a condemnation proceeding under §
32.06(7) and a just compensation proceeding
under § 32.06(8). Id.

9 68 A trial on the issues in a right-to-
take action takes precedence over all other
actions in the court except those already on
trial. Wis. Stat. § 32.06(5). Nevertheless,

[833 N.W.2d 779]

the commencement of a right-to-take action
does not “limit in any respect” the right of a
condemnor to commence condemnation
proceedings under § 32.06(7). Id. Both
matters may proceed simultaneously. Id.

9 69 If a court “determines that the
condemnor does not have the right to
condemn part or all of the property described
in the jurisdictional offer or there is no
necessity for its taking,” litigation expenses 20
may be awarded to the condemnee. Wis. Stat.
§ 32.28(3)(b).

B. When Must a Property Owner Raise
an Uneconomic Remnant Claim?

9 70 The first issue we must consider is
when a property owner must raise an
uneconomic remnant claim in  the
condemnation process. The Wallers argue
that an uneconomic remnant claim must be
made in a right-to-take proceeding, as
expressed in Waller I and Waller II. ATC, on
the other hand, asserts that there is [350
Wis.2d 271i]no action for an uneconomic
remnant, but if such an action were
permitted, the claim should be raised either
in a valuation proceeding before the county
condemnation commission, or alternatively,
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in an inverse condemnation proceeding.
SeeWis. Stat. § 32.10.

9 71 Determining whether Wis. Stat. ch.
32 allows a property owner to bring an

uneconomic remnant claim—and if so,
when—requires this court to interpret
statutes. “The purpose of statutory

interpretation is to determine what the
statute means so that it may be given its full,
proper, and intended effect.” Heritage
Farms, Inc. v. Markel Ins. Co., 2012 WI 26,
26, 339 Wis.2d 125, 810 N.W.2d 465 (internal
brackets and citation omitted). Statutory
interpretation “begins with the language of
the statute.” State ex rel. Kalal v. Circuit
Court for Dane Cnty., 2004 WI 58, 1 45, 271
Wis.ed 633, 681 N.W.2d 110 (internal
quotation marks omitted). Courts give
statutory language its common, ordinary
meaning. Id. Statutory language is
interpreted in the context in which it is used,
not in isolation but as part of a whole. Id., 1
46. We must construe statutory language
reasonably, so as to avoid absurd results. Id.
Legislative history may be relevant to confirm
a statute's plain meaning. Id., § 51.

9 72 Rules of construction for eminent
domain statutes also guide our interpretation
of Wis. Stat. ch. 32. “Because the power of
eminent domain under Wis. Stat. ch. 32 is

extraordinary, we strictly construe the
condemnor's power while liberally
construing provisions favoring the

landowner, including available remedies and
compensation.” TFJ Nominee Trust v. DOT,
2001 WI App 116, 1 10, 244 Wis.2d 242, 629
N.W.2d 57 (citing [350 Wis.2d 272]Miesen v.
DOT, 226 Wis.2d 298, 305, 504 N.W.2d 821
(Ct.App.1999)); see also City of Janesville v.
CC Midwest, Inc., 2007 WI 93, 4 101 n. 11,
302 Wis.2d 599, 734 N.W.2d 428 (Prosser, J.,
dissenting); Aero Auto Parts, Inc. v. DOT, 78
Wis.2d 235, 241, 253 N.W.2d 896 (1977).

9 73 The uneconomic remnant statute,
Wis. Stat. § 32.06(3m), became law more
than 35 years ago. § 5, ch. 440, Laws of 1977.

-12-

The legislation was the product of the
legislature's Special Committee on Eminent
Domain (Special Committee), under the
auspices of the Wisconsin Legislative Council.
Summary of Proceedings, Spec. Comm. on
Eminent Domain, Wis.

[833 N.W.2d 780]

Leg. Council, Madison, Wis. (Sept. 9, 1977)
[hereinafter Spec. Comm. Summary of
Proceedings].

1 74 At the September 9, 1977,
proceeding of the Special Committee,
members  considered  separate  draft
legislation on various topics that would
eventually lead to several bills, including 1977
Assembly Bill 1077, enacted as Chapter 440 of
the Laws of 1977. See ch. 440, Laws of 1977;
Wis. Leg. Council Rep. No. 28 to the 1977
Legislature, Legislation Relating to Eminent
Domain, at 3—4, Wis. Leg. Council, Madison,
Wis. (1977) [hereinafter Rep. No. 28]. One of
the pieces of draft legislation discussed at the
September 9 proceeding  addressed
“uneconomic remnant,” creating the current
Wis. Stat. § 32.06(3m). The summary of
proceedings indicates that the draft
legislation would “allow[ ] condemnors to
acquire uneconomic remnants” and that the
draft was based on Section 208 of the
Uniform Eminent Domain Code. Spec.
Comm. Summary of Proceedings at 5.2

[350 Wis.2d 27311 75 The National
Conference of Commissioners on Uniform
State Laws approved the Model Eminent
Domain Code in 1974. Model Eminent
Domain Code, Prefatory Note, 13 U.L.A. 3
(2002). Section 208, titled “Offer to Acquire
Uneconomic Remnant,” reads as follows:

(a) If the acquisition of only part of a
property would leave its owner with an
uneconomic remnant, the condemnor shall
offer to acquire the remnant concurrently and
may acquire it by purchase or by
condemnation if the owner consents.



(b) “Uneconomic remnant” as used in
this section means a remainder following a
partial taking of property, of such size, shape,
or condition as to be of little value or that
gives rise to a substantial risk that the
condemnor will be required to pay in
compensation for the part taken an amount
substantially equivalent to the amount that
would be required to be paid if it and the
remainder were taken as a whole.

Model Eminent Domain Code § 208, 13
U.L.A. 2223 (2002) (emphasis added). The
Special Committee replaced the above
emphasized language with the more succinct
phrase “substantially impaired economic
viability.” Spec. Comm. Summary of
Proceedings at 5.

% 76 The Comment to subsection (b) of §
208 of the Model Eminent Domain Code lists
several examples of “physical” or “financial”
remnants after partial takings that would
qualify as uneconomic remnants:

Remnants that are totally “landlocked” so
that no physical use of the property is
practicable;  remnants reduced  below
minimumn zoning area requirements where
there is no reasonable possibility of a zoning
change; remnants in such physical condition
as to preclude economically practicable use
for any plausible application; and remnants
[350 Wis.2d 274]that are of significant
potential value only to one or a few persons
(e.g., adjoining landowners).

Model Eminent Domain Code § 208 cmt., 13
U.L.A. 23 (2002) (citations omitted).22

[833 N.W.2d 781]

4 77 ATC asserts that this legislative
history confirms that the decision to acquire
an

uneconomic remnant should be
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determined by the condemnor, and thus,
property owners do not have a cause of action
for an uneconomic remnant. In our view, the
legislative history does not support this
theory. On the contrary, the legislative history
shows that condemnors were given authority
to acquire uneconomic remnants, not sole
authority to determine whether an
uneconomic remnant exists. If a condemnor
fails to acknowledge the existence of an
uneconomic remnant by describing it and
including an offer for it in the jurisdictional
offer—concurrent with its offer for a taking of
other [350 Wis.2ad 275]property—the
condemnee must have some recourse to
assert and prove the uneconomic remnant
claim.

1 78 A Wisconsin Legislative Council
report on the Special Committee's work bears
this out. The report states that, with regard to
the uneconmomic remnant proposal, “[the
legislation] provides landowners with «a
means of disposing of portions of their
property which would be substantially
reduced in value by a condemnation project.”
Rep. No. 28 at 4 (emphasis added).22

979 A logical argument can be made that
the county condemnation commission is the
place to consider compensation for an
uneconomic remnant if the existence of an
uneconomic remnant has been acknowledged
by the condemnor and the condemnor has
included an offer to acquire the uneconomic
remnant as part of the jurisdictional offer. But
ATC's position is that the condemnor alone
decides whether to recognize an uneconomic
remnant and that the parties simply fight over
the amount of compensation before the
county condemnation commission. We
disagree with that analysis.

9 80 Having recognized a property
owner's rvight to bring an uneconomic
remnant claim, we turn to the question of
when in the condemnation process a property
owner should bring that claim.
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1 81 We look first to Wis. Stat. §
32.06(3m) to see if it yields any direction or
clues:

[350 Wis.2d 276]Definition. In this
section, “uneconomic remnant” means the
property remaining after a partial taking of
property, if the property remaining is of such
size, shape or condition as to be of little value
or of substantially impaired economic
viability. If acquisition of only part of a
property would leave its owner with an
uneconomic remnant, the condemnor shall
offer to acquire the remnant concurrently and
may acquire it by purchase or by
condemnation if the owner consents.

9 82 The key phrase in this subsection is
“the condemnor shall offer to acquire,” and
the key word is “concurrently.” If the

[833 N.W.2d 782]

parties have agreed that there is an
uneconomic remnant, that the condemnor
will acquire it, and that the amount of
compensation offered is acceptable, there is
no dispute. Where there is a dispute, the
nature of the dispute is exposed in the
jurisdictional offer. If the condemnor makes
an offer to acquire the uneconomic remnant
as well as an offer on the property sought, the
condemnor is conceding that an uneconomic
remnant exists, and the dispute is confined to
the amount of compensation. If the
condemnor fails to include an offer to acquire
the uneconomic remnant in the jurisdictional
offer, it is disputing that an uneconomic
remnant exists, and the property owner must
have a place to raise the issue.

9 83 Wisconsin Stat. § 32.06(5), the
right-to-take statute, reads in part: “When an
owner desires to contest the right of the
condemnor to condemn the property
described in the jurisdictional offer for any
reason other than that the amount of
compensation offered is inadequate, such
owner may .. commence an action in the

_14_

circuit court ... naming the condemnor as
defendant.” (Emphasis added.) Subsection (5)
continues: “Such an action shall be the only
manner in which any issue other than the
amount of just compensation or other than
[350 Wis.2d 277]proceedings to perfect title

may be raised pertaining to the
condemnation of the property described in
the jurisdictional offer.” Wis. Stat. § 32.06(5)
(emphasis added).

9 84 If subsection (5) contained only the
first sentence quoted above, there might be
reason to resist including an uneconomic
remnant claim in a right-to-take action. But
the second sentence refers to “any issue,” and
when the jurisdictional offer fails to include
an offer to acquire the alleged uneconomic
remnant, it creates an “issue other than the
amount of just compensation.” 24

9 85 Asking the county condemnation
commission to order the condemnor to
acquire property beyond what the condemnor
has sought to take in the jurisdictional offer
and beyond what the circuit court has already
approved is asking the commission to exceed
its statutory authority. Moreover, if the
commission did not exceed its statutory
authority, the condemnee arguably would not
be able to appeal the uneconomic remnant
issue because of the statutory limit on issues
that may be appealed. SeeWis. Stat. §
32.06(10).

9 86 The amicus brief filed by the
Wisconsin Utilities Association remarks that:

There is simply no reason for issues
concerning uneconomic remnants to ever be
raised in a right-to-take proceeding. Even if a
landowner brought a challenge to a
condemnation under § 32.06(5) on the
grounds that an uneconomic remnant existed
because the condemnor took a wider right-of-
way than needed, the inquiry would be how
wide an easement was needed for utility
purposes, not whether a wider easement
produced an uneconomic remnant.
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[350 Wis.2d 278]The Wisconsin Utilities
Association's hypothetical suggests that even
though the issue of “uneconomic remnant”
might well come up in a right-to-take hearing,
the parties would battle over such questions
as the necessity of taking so large an
easement. We think the existence or non-
existence of an “uneconomic remnant” would
be integral to the discussion. The present case
represents the flip side of the hypothetical:
the condemnor, allegedly, has so failed to
account for the full impact

[833 N.W.2d 783]

of its taking of easements on the condemnee's
property that the condemnee seeks to require
the condemnor to acquire more than the
condemnor would like to take. If the
condemnee succeeds, the condemnor also
may be required to pay the condemnee
relocation expenses. Surely these are “issues.”

9 87 ATC's position is that any question
about uneconomic remnants should be
decided by the county condemnation
commission irrespective of whether the
condemnor has acknowledged the existence
of an uneconomic remnant.

9 88 The Wallers' position is that the
condemnor must take the uneconomic
remnant and pay for it. Wisconsin Stat. §
32.07 is entitled “Necessity, determination
of.” It reads in part:

The necessity of the taking shall be
determined as follows:

(1) A certificate of public convenience
and necessity issued under s. 196.491(3) shall
constitute the determination of the necessity
of the taking for any lands or interests
described in the certificate.

_15_

(3) In all other cases, the judge shall
determine the necessity.

Wis. Stat. § 32.07(1) and (3).

[350 Wis.2d 279]Y 89 We think it is
unlikely that the PSC would decide on the
necessity of taking an individual uneconomic
remnant when it authorizes a major utility
project. Thus, the task of determining the
existence of an uneconomic remnant will fall
to the circuit court.

9 90 ATC argues that an uneconomic
remnant claim should be brought in a
condemnation hearing on valuation, but this
argument misconstrues the inherent dispute
in an uneconomic remnant case. While
determining whether an uneconomic remnant
exists undoubtedly is related to the total
amount owed to a condemnee, it is
fundamentally different from a calculation of
the fair market value of an easement under
Wis. Stat. § 32.09(6g). As Wis. Stat. §
32.06(3m) implies, the question in an
uneconomic remnant claim is the extent of
the property the condemnor has the right or
obligation to acquire. Indeed, if a court finds
that a property would become an uneconomic
remnant if the condemnor took an easement,
the condemnor might not have a right to take
the easement without offering to purchase the
entire property. SeeWis. Stat. § 32.06(3m).
Thus, an uneconomic remnant determination
is essential in deciding a right to a partial
taking like an easement and should, whenever
reasonably possible, precede valuation
questions. See Arrowhead Farms, Inc. v.
Dodge Cnty., 21 Wis.2d 647, 651, 124 N.W.2d
631 (1963) (stating that under Wis. Stat. §
32.05, procedural issues must be resolved
before the matter of just compensation).

9 91 While an uneconomic remnant claim
may, arguably, be brought in some cases in an
inverse condemnation action, such a process
is “unusual.” W. Va. Dep't of Transp. v.
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Dodson Mobile Homes Sales & Servs., 218
W.Va. 121, 624 S.E.2d 468, 473 (2005).
Further, a property owner may bring an
inverse  condemnation  action  under
Wisconsin law only if the property in [350
Wis.2d 280]question “has been occupied by a
person possessing the power of condemnation
and if the person has not exercised the
power.” Wis. Stat. § 32.10; Kohlbeck v.
Reliance Constr. Co., 2002 WI App 142, 1 22,
256 Wis.2d 235, 647 N.W.2d 277. In this case,
an inverse condemnation action would be
inappropriate because the Wallers never
claimed that ATC was occupying their entire
property; they retained ownership interest in
the property. Instead, the Wallers argue that
ATC's easement substantially impaired the
economic viability of their property.

[833 N.W.2d 784]

1 92 It is important to stress that the two
tracks—the right-to-take action and the
valuation proceeding before the county
condemnation commission—can  proceed
simultaneously, and nothing should stop a
utility like ATC from getting easements so
that projects can move forward, so long as the
right of condemnation is not being directly
contested. Wisconsin Stat. § 32.06(5)
specifically provides that the commencement
of an action under that scction “shall not
prevent a condemnor from filing the
[condemnation] petition provided for in
[subsection] (7) and proceeding thereon.”
Utilities like ATC are entilled to an efficient,
cost-effective, and timely resolution of their
proposed takings. In that vein, a motion for
injunctive relief to halt a condemnation
proceeding, like the one the Wallers proposed
here, is counterproductive and contrary to the
intent and spirit of the statutes.

C. Is the Waller Property an
Uneconomic Remnant?

9 93 This brings us to the question of
whether ATC's taking of the two easements
left the Wallers with an uneconomic remnant,

-16-

that is, “property ... of such size, shape or
condition as to be of little value or of
substantially impaired economic viability.”
[350 Wis.2d 281]Wis. Stat. § 32.06(3m). In
our view, the circuit court was correct in its
determination that the Wallers were left with
an uneconomic remnant.

91 94 Considerable factual findings
support the trial court's conclusion that ATC's
casements  substantially impaired the
economic viability of the Waller property.

1 95 The circuit court described the
damage to property value that was recognized
in both appraisals and in the jurisdictional
offer. Rolling's appraisal noted nearly a 57
percent loss in value, while Group One's
appraisal determined that the Waller
property sustained an 88 percent loss of
value. The jurisdictional offer acknowledged a
76 percent decrease in value from the taking.
These numbers are indicative of substantial
economic impairment to the Wallers' small

property.2s

{ 96 Other conclusions in both
appraisals create a bleak picture. Rolling's
appraisal for ATC noted that the Wallers'
property will have major transmission lines
along two of its three sides; that the
transmission lines will be within 60 feet of the
house; and that substautial landscaping will
have been lost in the easement area. Rolling's
appraisal acknowledged that the property was
already  transitioning from  improved
residential use to vacant industrial use; the
installation of the transmission line pole and
the lines themselves would tip the property to
light industrial, rendering the residential
improvements “totally obsolete.”

[350 Wis.2d 282]Y 97 The Group One
appraisal also considered the Waller property
to have its highest and best use—after the
taking—as “vacant for industrial purposes.”
Group One also noted that the Wisconsin
Department of Transportation, in its Real
Estate Manual for contractors and local
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governments, indicates that when a partial
taking changes a property's highest and best
use, the change provides a basis for
determining that the property has become an
uneconomic remnant,

1 98 However, even for industrial
purposes, Group One noted that the
property's triangular shape and small size
“negatively impact[ed] its desirability as an
industrial site at this time.” Furthermore, the
lack of municipal sewer and water on the
remaining property is a detriment

[833 N.W.2d 785]

to any potential industrial buyer, and as the
court of appeals in Waller II noted, it would
cost approximately $41,000 to install the
sewer and water—more than the $38,000 in
value for the remaining property.

1 99 In either case, the two 45-foot-wide
easements restrict the property's use for
industrial or residential purposes.

% 100 In conjunction, the two appraisals
reveal a picture of a property so dramatically
affected by the easements that it has limited
residential and industrial use after the taking,
In addition, a reduced sound barrier between
the residence and Interstate 43 and perceived
electromagnetic  disturbances that would
likely rattle any potential buyer, further
diminish the attractiveness and usability of
the property. In other words, the size, shape,
and condition of the Waller property is of
substantially impaired economic viability as
either a residential or a light industrial parcel,
and it is therefore an uneconomic remnant.

(350 Wis.2d 283]1 101 These factual
findings are not “clearly erroneous.” See
Waller IT, 334 Wis.2d 740, 1 15, 799 N.W.2d
487 (“Whether the remaining property after a
partial taking has ‘little value’ or is ‘of
substantially impaired economic viability’ is a
factual question for the circuit court to
resolve.”).

..17—

9 102 ATC claims that the Wallers'
property is not an uneconomic remnant
because the Wallers could still live on the
property with the addition of the new high-
voltage transmission lines and that they in
fact did live on the property even after the
transmission lines were fully energized.
However, ATC confuses habitability with
substantial economic impairment. Although it
may be objectively possible to remain on the
property and continue to live with the new
transmission lines, this does not overcome
the fact that the property lost a significant
amount of its desirability and value and could
no longer sustain its previous use as a
residential property.

1 103 ATC argues that the property is not
an uneconomic remnant because the
existence of a habitable home negates the
possibility that the property is valueless. To
support this proposition, ATC cites Lake
Oswego v. Babson, 97 Or.App. 408, 776 P.2d
870 (1989) and Spotsylvania County v.
Mineral Springs Homeowners Ass'm, No.
CLo2-391, 2003 WL 21904116 (Va.Cir.Ct.
July 18, 2003). However, these cases are
distinguishable from the Wallers' situation. In
both cases, the court relied on statutes or
regulations that defined “uneconomic
remnant” as land with no practical value or
utility. See Lake Oswego, 776 P.2d at 872—
73;Mineral Springs, 2003 WL 21904116 at *3
(defining unecononic remnant as
“unusable”). Thus, the determinative question
in these cases was limited to whether a
property was valueless, By contrast, Wis. Stat.
§ 32.06(3m) designates property as an
uneconomic remnant if its economic [350
Wis.2d 284]viability has been substantially
impaired. This broader definition allows for
the conclusion that the Wallers' property
constitutes an uneconomic remnant even
though it is not valueless.

9 104 In addition, Mineral Springs and
another case cited by ATC, New Mexico ex
rel. New Mexico State Highway Department
v. United States, 229 Ct.Cl. 99, 665 F.2d 1023
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(1981) (per curiam), are factually distinct
from the present case in that the property
owners themselves objected to the compelled
takings and asserted that their remaining
properties were not uneconomic remnants.
These distinctions are material because—
unlike  broad  constructions favoring
landowners—courts interpret the power of
condemnors narrowly, especially when a
taking goes beyond what is needed for public

[833 N.W.2d 786]

use. TFJ Nominee Trust, 244 Wis.2d 242, |
10, 629 N.W.2d 57;Mitton v. DOT, 184
Wis.2d 738, 748, 516 N.W.2d 709 (1994)
(quoting Falkner, 75 Wis.2d at 139, 248
N.W.2d 885) (“[N]Jo more property can be
taken than the public use requires.”).

9 105 Based on the factual findings, we
conclude that it was not clearly erroneous for
the circuit court to conclude that ATC's
easements have substantially impaired the
economic viability of the Waller property and
that it is an uneconomic remnant.

D. Are the Wallers Entitled To
Litigation Expenses?

9 106 Whether the Wallers are entitled to
litigation expenses turns on an application of
Wis. Stat. § 32.28(3)(b), which provides, in
relevant part, that “litigation expenses shall
be awarded to the condemnee if ... [t]he court
determines that the condemnor does not have
the right to condemn part or all of the
property described in the jurisdictional offer.”

[350 Wis.2d 285][16] 1 107 By the plain
language of the statute, if the court
determines that the condemnor does not have
the right to condemn part or all of the
property, then litigation expenses shall be
awarded to the condemnee under Wis. Stat. §
32.28(3)(b). The circuit court concluded that
ATC had to acquire the entire property if it
wanted to condemn the land for the
easements. The court held that ATC did not

s Y
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have the right to condemn only the part of the
property “sought to be taken” in the
jurisdictional offer because that would leave
an uneconomic remnant. Given this
antecedent determination by the court, it was
not error for the court to conclude that the
Wallers are entitled to litigation expenses.

9 108 This conclusion finds support in
Warehouse II. In Warehouse II, this court
held that an owner of condemned property
was entitled to litigation expenses under the
“right to condemn” language of Wis. Stat. §
32.28(3)(b), where the condemnor had not
negotiated its jurisdictional offer in good
faith. This court found the statutory language
ambiguous, and “liberally construe[d]
statutory provisions regarding compensation
for eminent domain takings to favor the
property owner whose property is taken
against his or her will.” Warehouse II, 291
Wis.2d 8o, T 32, 715 N.W.2d 213. Awarding
litigation expenses under those circumstances
furthered the statutory purposes “to provide
more specific and concrete opportunities to
recover litigation expenses for condemnees
with legitimate challenges to the actions of
condemnors” and “to  discourage a
condemnor from making a low-ball offer to
save money.” Id., 11 33-34. Here, like the
plaintiffs in Warehouse II, the Wallers seek to
recover litigation expenses under Wis. Stat. §
32.28(3)(b) for a legitimate challenge to the
condemnation actions of ATC. The statute
should be liberally construed in the same
manner, and the Wallers are entitled to
litigation expenses.

[350 Wis.2d 286]7 109 ATC argues that
no statutory basis exists to award litigation
expenses because ATC negotiated in good
faith. Even if “good faith negotiation” would
preclude an award of litigation expenses—
which was not the holding of Warehouse 11—
whether ATC negotiated in good faith is a
factual issue best addressed by the circuit
court. It should be noted, however, that
although ATC did offer to acquire the Wallers'
entire property for the full amount of the

-18-
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Wallers' appraisal, that offer was conditioned
upon the Wallers' waiver of relocation
benefits, which the Wallers successfully
sought in circuit court. Moreover, the offer
was not included as part of the jurisdictional
offer. These facts weigh against a finding that
ATC negotiated in good faith.

9 110 ATC argues also that awarding
litigation expenses does not advance the

[833 N.W.2d 787]

purposes of Wis. Stat. § 32.28(3)(b). ATC
correctly points out that the purpose of the
statute is to make the landowner whole and to
discourage condemnors from shortchanging
landowners. ATC claims that the Wallers
would have been made more than whole by
accepting its offer of $132,000 for the whole
property or the jurisdictional offer for the
easement for $99,500. However, this claim
ignores the fact that ATC's offer for the entire
property was conditioned on the Wallers'
waiver of relocation benefits, to which the
circuit court held the Wallers are entitled.
Because the Wallers could have been made
whole only by a jurisdictional offer that
included relocation benefits, accepting ATC's
offer would have shortchanged the Wallers,
and awarding litigation expenses furthers the
purposes of the statute.2¢

[350 Wis.2d 287]E. Are the Wallers
“Displaced Persons” and Entitled to
Relocation Benefits?

9 111 Wisconsin Stat. § 32.19, titled
“Additional items payable,” provides for
payments to persons displaced by public
projects. The declaration of purpose in Wis.
Stat. § 32.19(1) provides, in part, that:

The legislature declares that it is in the
public interest that persons displaced by any
public project be fairly compensated by
payment for the property acquired and other
losses hereinafter described and suffered as
the result of programs designed for the

;;-.fas_tcase"
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benefit of the public as a whole; and the
legislature further finds and declares that,
notwithstanding subch. II, or any other
provision of law, payment of such relocation
assistance and assistance in the acquisition of
replacement housing are proper costs of the
construction of public improvements.

9 112 Wisconsin Stat. § 32.19(3) provides
that a condemnor shall make relocation
benefit payments to “displaced persons.” A
displaced person is:

[Alny person who moves from real
property or who moves his or her personal
property from real property:

a. As a direct result of a written notice of
intent to acquire or the acquisition of the real
property, in whole [350 Wis.2d 288]or in part
or subsequent to the issuance of a
jurisdictional offer under this subchapter, for
public purposes; or

b. As a result of rehabilitation, demolition
or other displacing activity, as determined by
the department of administration, if the
person is a tenant-occupant of a dwelling,
business or farm operation and the
displacement if permanent.

Wis. Stat. § 32.19(2)(e)1. Disputes about
relocation benefits must be brought in
separate actions under Wis. Stat. § 32.20.

9 113 Because the Wallers did not move
as a result of “rehabilitation, demolition, or
other displacing activity” as articulated in
subparagraph b., the Wallers are “displaced
persons” only if they moved “as a direct
result” of the jurisdictional offer under subd.
para. a.

[833 N.W.2d 788]

9 114 Determining whether a person
moved from real property “as a direct result”
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of a written notice of the acquisition—i.e., a
jurisdictional offer—requires a factual inquiry
into the cause of the person's move. SeeWis.
Stat. § 32.19(2)(e)(1)a. Factual findings will
be affirmed unless clearly erroneous. Wis.
Stat. § 805.17(2); Emp'rs Ins. of Wausau v.
Jackson, 190 Wis.2d 597, 613, 527 N.W.2d
681 (1995).

9 115 The Wallers lived on their property
for almost 20 years before ATC made its
jurisdictional offer in March 2008. Though
ATC offered to purchase the Wallers' entire
property for $132,000—approximately the
full amount of the Wallers' appraisal—the
Wallers refused that offer because it was
conditioned on a waiver of their relocation
benefits. Although the Wallers had listed their
house for sale in 2005, there is no evidence
that the Wallers conducted a search for [350
Wis.2d 289]replacement property until
Spring 2008, when ATC made its
jurisdictional offer. Based on these facts,
Judge Carlson's finding that the Wallers'
move was a “direct result ... in whole or in
part” because of ATC's jurisdictional offer is
not clearly erroneous.

9 116 ATC argues that the Wallers are not
“displaced persons” because they chose to
move voluntarily and were not “forced” to
move. The Wallers do not dispute that they
could have continued to live on the property
after the installation of the transmission line
or that they decided to move before they
received Rolling's 2007 appraisal. However,
the statute contains no explicit requirement
that a person's move must be “forced” or
involuntary in order to render that person
“displaced.”

9 117 If the legislature intended to
provide for relocation benefits only for
persons who were “forced” to move, it could
have done so. Indeed, the second alternative
definition of “displaced person” in Wis. Stat. §
32.19(2)(e)(1)b. explicitly provides that a
“displaced person” is one whose move is
prompted by “rehabilitation, demolition, or
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other displacing activity.” This definition of
“displaced person” is an alternative to subd.
para. a., which contains no reference to the
physical condition or habitability of the
condemned property, and instead defines
“displaced person” in terms of “direct”
causation.

IV. CONCLUSION

9 118 We conclude the following. First,
Wis. Stat. § 32.06(5), the “right-to-take”
provision, sets out the proper and exclusive
way for a property owner to raise a claim that
the owner will be left with an uneconomic
remnant after a partial taking by the
condemnor. An [350 Wis.2d 290]Juneconomic
remnant claim should be brought under §
32.06(5) because the condemnor has failed to
include an offer to acquire any uneconomic
remnant in the condemnor's jurisdictional
offer. The inclusion of an offer to acquire an
uneconomic remnant acknowledges the
existence of the uneconomic remnant. The
exclusion of such an offer indicates that the
condemnor disputes the existence of an
uneconomic remnant. A right-to-take action
must be decided promptly by the court and
shall not prevent the condemnor from filing a
simultaneous valuation petition, proceeding
thereon, and taking any property interest
whose condemnation is not being directly
contested by the owner. A right-to-take action
on an uneconomic remnant claim is designed
to protect an owner's right to fair
compensation to avoid economic hardship,
not to paralyze public interest takings under
eminent domain.

9 119 Second, the Wallers' property, after
ATC took two easements for transmission
lines, is an uneconomic remnant because it is
of such size, shape, and condition as to be of
substantially impaired

[833 N.W.2d 789]

economic viability as either a residential or an
industrial parcel. The taking of the two

_20_
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easements drastically reduced the portion of
the Wallers' property not subject to a
servitude. The easements themselves not only
restricted the Wallers' activity in the
easement area but also substantially
diminished the desirability, practicality, and
value of the Wallers' property for either a
residential or industrial user.

9 120 Third, the Wallers prevailed on
their uneconomic remnant claim brought
under Wis. Stat. § 32.06(5)—the right-to-take
statute—and, therefore, were entitled to
litigation expenses under Wis. Stat. § 32.28.

[350 Wis.2d 201]Y 121 Finally, the
Wallers were displaced persons under Wis.
Stat. § 32.19(2)(e)1.a. because they moved “as
a direct result” of ATC's jurisdictional offer,
and the circuit court's findings of fact on this
issue are not clearly erroneous.

The judgments of the circuit court are
affirmed.

1 122MICHAEL J. GABLEMAN, J., did

not participate.
ANN WALSH BRADLEY, J.,
(dissenting).

9 123 The majority has transformed what
should be a case of minor statewide impact
involving only a small amount of money into
a case with significant ramifications and
costly consequences for ratepayers and
taxpayers who end up paying the bills.

9 124 The ramifications will affect how all
condemnors throughout the state proceed
with the taking of property for projects, large
and small.

1 125 Because the majority rewrites and
broadens the statutory definition of an
uneconomic remnant, condemnors may now
be required to take an increased [350 Wis.2d
2g92]amount of property that they do not want
or need for their projects. Increased costs to
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ratepayers and taxpayers will accompany
these unnecessary takings because now
condemnors can be required to pay for the
entire property, together with relocation
benefits, rather than paying for the taking of
only an easement.

9 126 In concluding that the right-to-take
proceeding is the only way to bring an
uneconomic remnant claim, the majority
rewrites another statute. Rather than
following the clear words of the right-to-take
statute, the majority creates a process with
concurrent dual proceedings which has the
potential for conflicting valuations and
procedural quagmires. The majority's process
of dual proceedings contravenes the
legislative purpose of the condemnation
statutory scheme, which is to promote
efficient and cost-effective condemnation
procedures.

9 127 Likewise, because the majority
rewrites what it initially acknowledges as the
clear language of a third statute, the litigation
expense statute, it awards out-of-proportion
litigation expenses of $211,261.64

[833 N.W.2d 790]

for a case involving only a few thousand
dollars difference in value.

9 128 Our task when interpreting statutes
is to discern the statute's meaning, which we
presume is expressed in the language of the
legislature. Richards v. Badger Mut. Ins. Co.,
2008 WI 52, § 20, 309 Wis.2ad 541, 749
N.W.2d 581. In applying the words of the
statutes written by the legislature, I conclude
that a valuation proceeding under Wis. Stat. §
32.06(7) is the proper proceeding to bring an
uneconomic remnant claim. Furthermore, I
determine that the Wallers' property is not an
uneconomic remnant as it is defined by Wis.
Stat. § 32.06(3m) and that the Wallers are not
entitled to [350 Wis.ed 293]litigation
expenses or relocation benefits. Accordingly, I
respectfully dissent.
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I
A. The majority rewrites Wis. Stat. §
32.06(3m), the uneconomic remnant
statute.

9 129 The majority rewrites the statutory
definition of an uneconomic remnant. It
describes the remnant here as “the Wallers'
property,” leaving the impression that the
remnant is the entire property rather than a
remaining piece of the property. Majority op.,
T7.

9 130 Basing its analysis on a percentage
formula (57%, 88%, and 76%), the majority
opines that the percentage losses in value
illustrate “substantial economic impairment”
to the property. Id., Y 95. In addition to
considering the percentage losses to the
property's value, it states that the Waller
property is an uneconomic remnant because
the easements “diminished the desirability,
practicality, and value of the Wallers'

property.” Id., 1 7.

9 131 Such an analysis rewrites the
uneconomic remnant statute. The text of Wis.
Stat. § 32.06(3m), which sets forth a

definition of an uneconomic remnant,
provides in relevant part:
(3m) Definition. In this section,

“aneconomic remnant” means the property
remaining after a partial taking of property, if
the property remaining is of such size, shape
or condition as to be of little value or of
substantially impaired economic viability.

9 132 The majority rewrites Wis. Stat. §
32.06(3m) in two ways. First, it appears to
rewrite the statutory phrase “property
remaining” to mean an entire [350 Wis.2d
294]property. Second, it rewrites the
statutory phrase “substantially impaired
economic viability” to mean “diminished
desirability, practicality, and value.”

R
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9 133 In essence, to fit the facts of this
case, the majority rewrites Wis. Stat. §
32.06(3m) as follows:

(3m) Definition. In this section,
“uneconomic remnant” means the entire
property remaining—aftera—partial-taking-of
property; if the property remaining is of such
size, shape or condition as to be of little value
or of substantially impaired—eeonomie
wiabilitydiminished desirability,
practicality, and value.

(additions are in bold, deletions have been
struck.)

9 134 The majority's revision not only
changes the legislature's explicit statutory
language defining a remnant, but it also flies
in the face of common sense—the entire
property cannot constitute only a remaining
part of the property. Throughout its opinion,
the majority describes the relevant remnant
in this case as “the Wallers' property.” See
majority op., 11 7, 102, 103, 119. If the
majority is indeed defining an uneconomic
remnant as the entire property, it makes no
sense because a remnant necessarily means
something that is remaining or left over.

[833 N.W.2d 791]

9 135 The common and ordinary meaning
of the word “remnant” is “[sJomething left
over; a remainder.” The American Heritage
Dictionary, 1527 (3d ed.1992). Likewise, the
common and ordinary meaning of the
statutory word “remaining” contemplates that
some property will be “left after the removal,
loss, passage, or destruction of others.” Id. at
1525. The “remnant” or the “property
remaining” cannot mean the whole Waller
property—there nothing that is “left over”
because the entire property is still intact.

[350 Wis.2d 295]1 136 If the remnant
were the entire property, condemnors would

_22_



Waller v. Am, Transmission Co., 2013 WI 77, 350 Wis.2d 242, 833 N.W.2d 764 (Wis., 2013)

be put in the absurd position of having to buy
entire properties when the taking leaves the
property wholly intact and retaining an
economic viability. It substantially inflates the
scope of takings required for projects where
only easements are necessary, such as the
installation of power lines, water or gas
pipelines, and the like. In setting forth a
definition of an uneconomic remnant, the
legislature cannot have intended that a utility
company would be forced to buy a whole
property in order to install power lines on
otherwise existing highway and utility
easements.

1 137 Arguably the majority embraces its
strained “whole=left over part” analysis
because under the facts of this case it also
makes no sense that the remnant is the
remaining part of the property which is
unencumbered by easements. The following
illustration, which is not to scale, depicts the
previously existing highway and utility
easements together with the ATC easements
superimposed on top of them:

IMAGE

[833 N.W.2d 792]

[350 Wis.2d 296]The legislature likewise
cannot have envisioned that public utilities
would be forced to take fee simple title to the
interior part of property as an “uneconomic
remnant” while leaving the property owner
fee simple title subject to easements in the
borders of the property.2 It would be absurd.

9 138 The second way in which the
majority rewrites the statutory definition of
the remnant also leads to absurd results. The
statute sets forth the “size, shape and
condition” test to be applied when
determining “substantially impaired

economic viability.” Wis. Stat. § 32.06(3m).
Instead

[833 N.W.2d 793]

of focusing on the statutory test, the majority
makes up its own. It interprets “substantially
impaired economic viability” to mean
“diminished ... desirability, practicality, and
value.” Majority op., 1 7. The majority's
emphasis on desirability, practicality, and
value causes it to employ a percentage
formula in determining whether the Waller
property is an uneconomic remnant that at
first appears compelling, but ultimately the
use of a percentage formula can lead to
absurd results. Majority op., 1 85.

1 139 The absurdity is illustrated in the
taking of an easement on a highly valued
piece of property. Take, for example, a $6
million parcel of land:

[350 Wis.2d 29711 140 If the value of the
property after the partial taking decreases by
57%, as Rolling's appraisal indicated, then the
value of the remaining property is
$2,580,000.

9 141 If the jurisdictional offer's
estimation of the decrease in value is used
and the $6 million parcel loses 76% of its
value, the remaining property is worth
$1,440,000.

1 142 ¥ the Group One appraisal's
estimation of the decrease in value is used
and the $6 million parcel loses 88% of its
value, the remaining property is worth
$1,320,000.

9 143 Few would argue that a property
with an after-taking value of $2,580,000,
$1,440,000, or $1,320,000 is an uneconomic
remnant of “substantially impaired economic
viability,” except perhaps in the extreme
circumstance where there are other
compelling factors present in the facts. Does
the majority really mean to employ an
analysis that could declare a multi-million
dollar property an uneconomic remnant?
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1 144 Rather than rewrite Wis. Stat. §
32.06(3m) to fit the Wallers' situation, the
majority should stick to applying the words
chosen by the legislature. Such a practice
would avoid the absurd results described
above.

B. The majority rewrites Wis. Stat. §
32.06(5), the right-to-take statute.

9 145 The majority tackles the issue of
what condemnation proceeding should be
used to raise an uneconomic remnant claim—
a valuation proceeding 3[350 Wis.2d
298Junder Wis. Stat. § 32.06(7)4 or a right-to-
take proceeding under Wis. Stat. § 32.06(5).
Majority op., § 68. Citing to Wis. Stat. §

32.06(5), the right-to-take statute, it
concludes
[833 N.W.2d 794]

that an uneconomic remnant claim can be
maintained only in a right-to-take
proceeding. Id., 1 92.

9 146 In reaching this conclusion,
however, the majority rewrites the right-to-
take statute. As the legislature wrote the
statute, it provides, in relevant part:

(5) Court action to contest right of
condemnation. When an owner desires to
contest the right of the condemnor to
condemn the property described in the
jurisdictional offer for any reason other than
that the amount of compensation offered is
inadequate, such owner may ... commence an
action in the circuit court of the county
wherein the property is located, naming the
condemnor as defendant. Such action shall be
the only manner in which any issue other
than the amount of just compensation or
other than proceedings to perfect title under
ss. 32.11 and 32.12 may be raised [350 Wis.2d
299]pertaining to the condemnation of the
property described in the jurisdictional offer.

Wis. Stat. § 32.06(5) (emphasis supplied).
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9 147 The Wallers are not contesting the
right of the condemnor to condemn—quite
the opposite. They want the condemnor to
condemn even more property. In an effort to
shoehorn the facts of this case into the right-
to-take proceeding, the majority rewrites the
statute by ignoring part of the statutory
language.

1 148 The majority erases the portion of
Wis. Stat. § 32.06(5) stating that the
proceeding is to be maintained when “an
owner desires to contest the right of the
condemnor to condemn the property
described in the jurisdictional offer....” Wis.
Stat. § 32.06(5). Despite that clear statement
of purpose in the statute, the majority directs
future litigants like the Wallers, who do not in
any way contest the condemnor's right to take
the property described in the jurisdictional
offer, to bring uneconomic remnant claims
under Wis. Stat. § 32.06(3m) in a right-to-
take proceeding.s

1 149 All of the legislature's words must
be accorded meaning, and here the legislature
has stated that a right-to-take proceeding is to
be maintained when an owner contests the
right of the condemnor to take the property
described in the jurisdictional offer. However,
the majority appears to delete that language
from Wis. Stat. § 32.06(5) in characterizing
the right-to-take proceeding as a catchall
proceeding for uneconomic remnant claims.

[350 Wis.2d 300]7 150 Additionally, Wis.
Stat. § 32.06(5) is rewritten when the
majority leaves out other statutory words
from its analysis. It emphasizes “any issue,”
but the statute states in full “any issue other
than the amount of just compensation....” By
emphasizing “any issue,” the majority
implicitly holds that an uneconomic remnant
claim is not really one of just compensation.
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9 151 However, just compensation is at
the heart of the uneconomic remnant claim
here. The owners want more money.

9 152 Misinterpreting an uneconomic
remnant claim as an issue of the right to take
rather than an issue of how much
compensation a property owner should
receive creates a procedural quagmire.
Because the majority contemplates that a

[833 N.W.2d 795]

right-to-take case proceeds concurrently with
a valuation proceeding, see majority op., 11
92, what happens when the answers reached
in each proceeding conflict with each other?
Both proceedings require a fact finder to
determine the before and after value of the
property at issue. When they are in conflict,
which valuation trumps the other?

91 153 If the valuation in the right-to-take
proceeding trumps the valuation in the
valuation proceeding, how does that affect the
statutory right to a jury trial in the valuation
proceeding? Wisconsin Stat. § 32.06(10)
expressly sets forth a statutory right to a jury
in a valuation proceeding. It states that a
valuation proceeding on appeal to the circuit
court “shall be tried by a jury unless waived
by both plaintiff and defendant.” Id. Is such a
statutory right now to be subsumed in favor a
judge's determination of value in a right-to-
take proceeding?

91 154 Here, the court of appeals held that
the jury's verdict in the valuation proceeding
must be vacated if the circuit court
determined—as it did—that the [350 Wis.2d
3o1ltaking resulted in an uneconomic
remnant. Waller v. American Transmission
Co., LLC, 2011 WI App 91, T 17, 334 Wis.2d
740, 799 N.W.2d 487. Because there is a
statutory right to a trial by jury in a valuation
proceeding and the jury's verdict is now
vacated, does that mean that the valuation
proceeding must be retried?

9 155 Is the circuit court's determination
on the issue of value in the right-to-take
proceeding subject to a claim of issue
preclusion in the valuation proceeding? If so,
is the denial of the statutory right to a jury
trial implicated?

9 156 The condemnation statutory
scheme strives for proceedings which are both
efficient and cost-effective. Pulvermacher
Enterprises, Inc. v. Wisconsin DOT, 166
Wis.ad 234, 241, 479 NW.ad 217
(Ct.App.1991). The majority's conclusion that
an uneconomic remnant claim can be brought
only in a right-to-take proceeding is contrary
to those purposes and potentially creates the
procedural quagmire described above.

9 157 This case provides a textbook
example of the inefficiencies likely to result
from the majority’'s procedures. Here, the
same evidence is so essential to both the
question of just compensation and the
uneconomic remnant determination that the
circuit court incorporated the record and the
jury's verdict setting forth before and after
values from the valuation proceeding into the
right-to-take case. See majority op., 1 36.
After the court of appeals reversed the circuit
court a second time, concluding that a
hearing was necessary to determine whether
an uneconomic remnant exists, the same
witnesses who testified in the valuation trial
were called. They offered essentially the same
testimony. See majority op., 4 41.

9 158 Condemnation proceedings are
designed not only to provide for an efficient
resolution to the [350 Wis.2d 302]question of
compensation, but also to provide a cost-
effective method of taking property.
Pulvermacher Enterprises, Inc., 166 Wis.2d
at 241, 479 N.W.2d 217. In Falkner v.
Northern States Power Co., 75 Wis.2d 116,
248 N.W.2d 885 (1977), even as this court
recognized that a right-to-take proceeding is
independent from a valuation proceeding, it
also observed that “[d]Juplication of effort and
expense may result if separate trials are held.”
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Falkner, 75 Wis.2d at 135 n. 9, 248 N.W.2d
885. The Falkner court therefore recognized
that the condemnation statutes are designed
to avoid unnecessary expense incurred by
concurrent proceedings.

9 159 In an amicus brief, the Wisconsin
Utilities Association provides examples of the
added expense that will likely arise

[833 N.W.2d 796]

due to the condemnation procedures adopted
by the majority. It advances that the added
expense will ultimately appear in Wisconsin
residents' utility bills:

For example, Wisconsin utilities
depend on efficient condemnation procedures
to allow them to quickly construct new power
lines, gas pipes, and water pipes to meet
Wisconsin's growing utility needs.... The
financial expenses associated with the
eminent domain process [ ] directly impact[s]
Wisconsin residents, as the costs of doing
business as a utility are largely passed on to
customers through rates.

In rewriting Wis, Stat. § 32.06(5), the
majority has left in its wake inefficient
condemnation proceedings that are more
expensive to maintain. The costs of the
majority's procedures will be passed on to
rate-payers and taxpayers alike.¢

[350 Wis.2d 303]C. The majority
rewrites Wis. Stat. § 32.28(2)(b), the
litigation expenses statute.

9 160 The litigation expenses awarded by
the circuit court total $211,261.74. Majority
op., 1 44. In its discussion of litigation
expenses, the majority does not even mention
the amount awarded by the circuit court. It
nevertheless, without analysis of the amount,
affirms the entire award as reasonable. Id., 11
106—110.

9 161 The error of the majority's sub
silencio reasonableness determination is
compounded because it has to rewrite a
statute in order to affirm this award of out-of-
proportion litigation expenses. Wisconsin
Stat. § 32.28(3)(b), the litigation expenses
statute, provides in relevant part:

(3)In lieu of costs under ch. 814,
litigation expenses shall be awarded to the
condemnee if:

(b) The court determines that the
condemnor does not have the right to
condemn part or all of the property described
in the jurisdictional offer or there is no
necessity for its taking....

9 162 The majority initially accepts point-
blank that the “plain language” of the statute
does not allow the majority to award litigation
expenses here. Majority op., 1 107. The plain
language allows litigation expenses only if
“the condemnor does not have the right to
condemn part or all of the property described
in the jurisdictional [350 Wis.2d 304]offer.”
Wis. Stat. § 32.28(3)(b). Nevertheless, the
majority seemingly ignores the plain language
and rewrites the statute by awarding litigation
expenses in a case where all agree that ATC
has the right to condemn part or all of the
property described in the jurisdictional offer.
Id.

9 163 An award of litigation expenses is
ordinarily authorized by statute and must fit
within the relevant statutory grant of
authority to justify an award in a given case.
Shifting litigation expenses under Chapter 32
is no different—it “is a matter of policy to be
determined by the legislature....” Wieczorek v.
City of Franklin, 82 Wis.2d 19, 23, 260
N.W.2d 650 (1978). By applying Wis. Stat. §
32.28(3)(b) to these facts, the majority is
rewriting the words of the statute and
granting an award of litigation expenses that
the legislature did not authorize.
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[833 N.W.2d 797]

9 164 Ultimately, the ramifications of
rewriting Wis. Stat. § 32.28(3)(b) to fit this
fact pattern will be felt by the rate-paying
public. It is not really ATC that is on the hook
for paying the Wallers' disproportionately
large litigation expenses. Rather, it is those
Wisconsin residents who use electricity that
will pay the $211,261.74 bill.

9 165 The amounts in dispute in this case
are dwarfed by the Wallers' litigation
expenses. Here, ATC offered to purchase the
easements for $99,500 in a consensual sale.
That offer exceeded the awards of both the
compensation commission, which awarded
$90,000 for the easements, and the jury,
which awarded $94,000 for the easements. In
the alternative, ATC conditionally offered to
buy the Wallers' entire property for
$132,000—the same valuation that the jury
ultimately proffered for the Waller property.

9 166 The Wallers rejected ATC's offers. .

Instead, they took ATC to court. They chose to
litigate until the [350 Wis.2d 305]case had
seen three circuit judges, the condemnation
commission, two panels at the court of
appeals, and now the Wisconsin Supreme
Court.

9 167 In the end, a jury awarded the
Wallers $5,500 less for the easements than
what ATC offered to pay in a consensual sale.

9 168 The Wallers' attorneys have
without question vigorously and diligently
advanced their clients' interests. However, a
litigation expenses award of $211,261.74 in a
matter where the just compensation award
was less than what was initially offered in a
consensual sale and where it is undisputed
that the condemnor has a right to take the
easements at issue is wholly out of proportion
to the scale of the dispute.

9 169 The law requires that an award of
litigation expenses must be reasonable and
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necessary. Standard Theatres, Inc. v.
Wisconsin DOT, 118 Wis.2d 730, 741, 349
N.W.2d 661 (1984). In evaluating the
reasonableness of proposed litigation
expenses, this court has in past cases utilized
SCR 20:1.5 as a useful guide. Kolupar v.
Wilde Pontiac Cadillac, Inc., 2004 WI 112, 1
24, 275 Wis.2d 1, 683 N.W.2d 58. One factor
to consider under SCR 20:1.5 is “the amount
involved and the results obtained.” Such an
out-of-proportion award is not reasonable
under these circumstances, given the
“amount involved” and the “results obtained.”

9 170 By affirming an award of
$211,261.74 in litigation expenses here, the
majority is sending the wrong message.
Litigants may have little incentive to avoid
dragging out small disputes about
uneconomic remnants, hoping that future

courts will likewise shoehorn their
circumstance into the words of the statute
and award out-of-proportion litigation
expenses.

[350 Wis.2d 306]11

9 171 Our task when interpreting statutes
is to discern the statute's meaning, which we
presume is expressed in the language of the
legislature. Richards, 309 Wis.2d 541, 1 20,
749 N.W.2d 581. For the reasons set forth
above, I conclude that the right-to-take
procedure is ill-fitted for an uneconomic
remnant determination. It would require
rewriting of the statute and results in
concurrent, costly, and potentially conflicting
procedures.

9 172 The uneconomic remnant
determination is about compensation, not the
right to condemn. That is especially evident in
this case. The Wallers do not challenge ATC's
right to condemn. Rather, they seek
additional compensation based on the nature
of ATC's taking.
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9 173 In applying the words of the
statutes as written by the legislature, I
conclude that Wis. Stat. § 32.06(7) sets forth

[833 N.W.2d 798]

the correct procedure because it focuses on
valuation and compensation. Wisconsin Stat.
§ 32.06(7) requires that if the condemnor is
“entitled to condemn the property or any
portion of it, the judge immediately shall
assign the matter to the chairperson of the
county condemnation commissioners for
hearing under s. 32.08.” Such a proceeding
may be commenced in the circuit court by
verified petition “for proceedings to
determine the necessity of taking, where such
determination is required, and the amount of
just compensation.” zId.

[350 Wis.2d 30711 174 Thus, even if an
uneconomic remnant claim implicates issues
related to the necessity of the taking, Wis.
Stat. § 32.06(7) allows for the resolution of
those uneconomic remnant claims. Under the
statute, the circuit court is expressly
empowered to determine the necessity of the
taking before referring the matter to the
condemnation commission. Wis. Stat. § 32.06
(7); see alsoWis. Stat. § 32.07(3) (allowing the
necessity of a taking to be determined by the
court). A “proceeding to determine the
necessity of taking” naturally encompasses
uneconomic remnant arguments that
implicate the scope of a taking.

9 175 The legislative purpose of the
condemnation statutory scheme supports my
conclusion. The purpose “is to provide an
efficient, final resolution to the compensation
question.” Pulvermacher Enterprises, 166
Wis.ad at 241, 479 N.W.2d 217.

9 176 Bringing an uneconomic remnant
claim in a valuation proceeding avoids the
procedural quagmire identified above. It will
encourage questions such as the ones
presented here, where the Wallers do not
dispute the taking but instead seek additional

compensation, to be resolved quickly and
efficiently so that just compensation may be
addressed with a measure of finality.

9 177 Having determined that a valuation
proceeding is the correct way to raise an
uneconomic remnant claim, I turn to address
whether the Wallers' remaining property after
the taking is an uneconomic remnant.
Wisconsin Stat. § 32.06(3m) states that a
parcel is an uneconomic remnant under two
circumstances—when the remnant is of such
size, shape or condition so as to be of “little
value” or is of “substantially impaired
economic viability.”

[350 Wis.2d 308]1 178 No one argues on
review that the Waller property is of “little
value,” and because the Waller property has
$38,000 in value after the taking, such an
argument would be difficult to successfully
advance under these facts. Ultimately, the
real question is whether the Wallers'
remaining property is of such “size, shape or
condition” so as to be of “substantially
impaired economic viability.” Wis. Stat. §
32.06(3m).

9 179 Here, the “size, shape or condition”
of the Waller property before the taking
indicates that it was a property subject to
substantial restrictions. It was a small triangle
of land with a residence subject to substantial
easements for power lines and setback
restrictions, which is situated next to an
industrial park and a major interstate
highway.

1 180 ATC proposed to take only
easements, leaving the Wallers with a fee
simple title to the entire parcel. The

[833 N.W.2d 799]

easements expand upon already-existing
easements, and most of the new easements
are within an area already subject to setback
restrictions.
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9 181 Given the nature of the taking in
this case and the $38,000 in value left over
after the taking, the Wallers have failed to
establish that the size, shape or condition of
the property remaining after the taking is of
“substantially impaired economic viability.”
Wis. Stat. § 32.06(3m). Under these
circumstances, I conclude that after the
partial taking, there is no uneconomic
remnant.

9 182 Because I determine that there is
no uneconomic remnant in this case, I further
conclude that an award of litigation expenses
and relocation benefits is not justified here.
With regard to litigation expenses, the plain
text of Wis. Stat. § 32.28(3)(b) allows an
award only when the “condemnor does not
have the right to condemn part or all of the
property described in the [350 Wis.2d
309)jurisdictional offer or there is no
necessity for its taking.” That circumstance is
not present in this case.

9 183 Likewise, relocation benefits are
available only if the Wallers meet the
statutory definition of a “displaced person”
under Wis. Stat. § 32.19(2)(e). 8 That statute
requires the Wallers to show that they moved
“as a direct result of a written notice of intent
to acquire or the acquisition of the real
property ... subsequent to the issuance of a
jurisdictional offer.” See alsoWis. Admin.
Code § Adm. 92.01(14) (further defining
“displaced person”); City of Milwaukee v.
Roadster LLC, 2003 WI App 131, 11 13, 18,
265 Wis.2d 518, 666 N.W.2d 524 (a lessee
was a “displaced person” when it was “forced”
to give up its leasehold interest and “forced”
to relocate); [350 Wis.2d 310]C. Coakley
Relocation Systems, Inc. v. City of
Milwaukee, 2008 WI 68, § 19, 310 Wis.2d
456, 750 N.W.2d 900 (describing the
language in Wis. Stat. § 32.19(2)(e) as
applying to a “person displaced by a
condemnation”).

1 184 The Wallers listed their house for
sale in February 2005, one year before they
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learned of ATC's transmission-line project.
Additionally, they lived in their residence for
about one year after the upgraded
transmission line was installed. Ultimately, I
conclude that they do not satisfy the statutory
definition of a “displaced person” under these
circumstances because they have failed to
establish that they moved as a “direct result”
of a “written notice of intent to acquire,” an
“acquisition,” or a “jurisdictional offer.” Wis.
Stat. § 32.19(2)(e).

1185 Accordingly, I respectfully dissent.
9186
[833 N.W.2d 800]

I am authorized to state that Chief
Justice SHIRLEY S. ABRAHAMSON
joins this dissent.

L All subsequent references to the
Wisconsin Statutes are to the 2011—12 version
unless otherwise indicated.

2 Judge James L. Carlson, presiding.

a. This petition for bypass is composed of
two cases consolidated for purposes of appeal.
The first case, 2008CV520 (No. 2012AP805)
is the Wallers' relocation benefits case. The
second case, 2010CV691 (No. 2012AP840) is
the Wallers' right-to-take action.

4. The Wallers used their property to raise
chickens and turkeys and pasture sheep. The
Wallers also had an extensive garden on the

property.
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5 The Public Service Commission (PSC)
“has jurisdiction to supervise and regulate
every public utility in this state and to do all
things necessary and convenient to its
jurisdiction.” Wis, Stat. § 196.02(1). See also
Indus. Energy Grp. v. Pub. Serv. Comm'n,
2012 WI 89, T 26, 342 Wis.2d 576, 819
N.W.ad 240.

6. The easement authorized ATC to do the
following:  “Construct, install, operate,
maintain, repair, replace, rebuild, remove,
relocate, inspect and patrol a line of
structures, comprised of wood, concrete, steel
or of such material as Grantee may select, and
wires, including associated appurtenances for

the transmission of electric current,
communication  facilities and  signals
appurtenant thereto.”

The easement also granted ATC the
associated necessary rights to:

(1) Enter upon the easement strip for the
purposes of exercising the rights conferred by
this easement. (2) Construct, install, operate,
maintain, repair, replace, rebuild, remove,
relocate, inspect and patrol the above
described facilities and other appurtenances
that the Grantee deems necessary. (3) Trim,
cut down and remove any or all brush, trees
and overhanging branches now or hereafter
existing on said easement strip. (4) Cut down
and remove such trees now or hereafter
existing on the property of the Landowner
located outside of said easement strip which
by falling might interfere with or endanger
said line(s), together with the right,
permission and authority to enter in a
reasonable manner upon the property of the
Landowner adjacent to said easement strip
for such purpose.

2, Wis. Stat. § 32.06(2)(a) provides: “The
condemnor shall cause at least one
appraisal to be made of the property

proposed to be acquired.”

8 Of the $130,000 before-easement
appraisal, Rolling allocated $75,500 to value
of the land and $54,500 to value of the
improvements.

2 In particular, Group One pointed to
restrictions on owner usage in the easement
area (i.e., inability to build structures, store
certain wares, plant trees or shrubs).
Furthermore, the property's size and shape
limitations, while already creating
development limitations, would be further
restricted for either industrial or residential
users.

.  2008GF78, Walworth County,
Consolidated Court Automated Program
(CCAP). Initially, the Wallers' right-to-take
action was consolidated with the two petitions
of ATC on just compensation and immediate
possession.

1. ATC's petition for condemnation
proceedings and the subsequent award of just
compensation became the subject of appeal
by the Wallers. Ultimately, the Wallers'
appeal of the Commission's award became
2008CV955, the valuation case. The appeals
of the right-to-take action and the relocation
benefits case implicate the valuation case;
however, neither party has appealed the jury
verdict in the valuation case, where the jury
determined that the value of the Waller
property was $38,000.

12. Shortly after ATC filed its petition for
condemnation proceedings and to take
immediate possession, the Wallers moved the
circuit court for an expedited hearing on their
right-to-take action and for a temporary
injunction preventing ATC from proceeding
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on their petitions. The circuit court rejected
the Wallers' motion, concluding that there
was no reason to prevent ATC from obtaining
immediate possession of the easements.

13. The Wallers petitioned the court of
appeals for a writ of mandamus, arguing that
the order of determination chosen by the
circuit court violated the court of appeals
mandate in  Waller v. American
Transmission Co., LLC, 2009 WI App 172,
322 Wis.2d 255, 776 N.W.2d 612( Waller I).
The court of appeals denied the petition,
concluding that the circuit court did not
violate a plain legal duty mandated in Waller
I

4. On cross-examination, Scott Waller
testified that he had considered moving to a
new home even before he learned of the
transmission line upgrade and expansion,
based on a desire for larger property and
more building space.

15.Wisconsin Stat. § 32.19(4)(a) capped
relocation benefit costs for the Wallers at a
maximum of $25,000, but the circuit court
also permitted an additional $1,350 for the
cost of moving, pursuant to then-Wis. Admin.
Code § COMM 202.54.

16. Exceptions to the general powers and
procedures in Wis. Stat. ch. 32 are Wis. Stat. §
157.50 (condemnation powers established for
municipalities to acquire land for municipal
cemeteries) and Wis. Stat. ch. 197 (acquisition
of public utilities by municipal utilities).

17. “Quick-take proceedings are intended
to permit the immediate transfer of
possession and title to condemnors while
protecting the rights of landowners.” 27
Am.Jur.2d Eminent Domain § 687 (2004)
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(footnote omitted).

18. If the negotiations are successful, the
condemnor must file two documents: a record
of the conveyance itself and the certificate of
compensation, indicating the identity of
persons having an interest of record in the
property, the property's legal description, the
nature of the interest acquired and the
compensation provided. Kurylo v. Wis. Elec.
Power Co., 2000 WI App 102, 1 10, 235
Wis.2d 166, 612 N.W.2d 380 (quoting Wis.
Stat. § 32.06(2a)).

For a general discussion of negotiations
in eminent domain proceedings, see Ross F.
Plaetzer, Comment, Statutory Restrictions on
the Exercise of Eminent Domain in
Wisconsin: Dual Requirements of Prior
Negotiation and Provision of Negotiating
Materials, 63 Marq. L. Rev. 489 (1980).

1. Except for a different title to the
subsection, Wis. Stat. § 32.05(3m) contains
an identical version of this statute.

20. “Litigation expenses” in Wis. Stat. §
32.28(3)(b) means “the sum of costs,
disbursements and expenses, including
reasonable attorney, appraisal and
engineering fees necessary to prepare for or
participate in  actual or anticipated
proceedings before the county condemnation
commissioners, board of assessment or any
court under this chapter.” Wis. Stat. §
32.28(1).

21.

The National Conference of
Commissioners on Uniform State Laws
officially changed the Uniform Eminent
Domain Code to a Model Act in 1984. Model
Eminent Domain Code, 13 U.L.A. 1 (2002).



22. The various examples of uneconomic
remnants in the Comment to § 208 indicate
that landlocked parcels are but one of many
possible uneconomic remnants. In their brief,
ATC implies that landlocked parcels resulting
from partial takings were the impetus behind
the wording substitution “substantially
impaired economic viability.” We do not
agree.

The Summary of Proceedings for the
September 9, 1977, meeting of the Special
Committee records a single spectator “who
referred to a remnant of 30 acres to which
there was no access.” Summary of
Proceedings, Spec. Comm. on Eminent
Domain, at 5, Wis. Leg. Council, Madison,
Wis. (Sept. 9, 1977). The spectator asserted
that this type of property should also be
taken. Id. While the Summary of Proceedings
then shows the committee amended the draft
legislation to include the phrase “or of
substantially impaired economic viability,” we
do not agree with ATC's conclusion that the
amendment was in reaction to the comments
of the spectator in particular, or to landlocked
remnants in general.

23. The Comment to § 208 of the Model
Eminent Domain Code also provides
foundation for the assertion of a claim by the
owner of an alleged uneconomic remnant:
“[1]f the owner is prepared to sell, but is not
willing to agree to the amount of
compensation offered, this section authorizes
the parties to agree to its acquisition by
condemnation proceedings, so that the
compensation may be ascertained by the trier
of fact.” 13 UL.A. 23, § 208 cmt. (2002).

24. The “any issue” language quoted above
was part of the Wisconsin Statutes before the
enactment of the “uneconomic remnant”
provision in 1978. SeeWis. Stat. § 32.06(5)
(1975-76).

25. The existence of an uneconomic
remnant will not always turn on the
percentage of land or the percentage of value
taken by the condemnor. The existence of an
uneconomic remnant almost always turns on
the economic viability of what is left after the
taking.

26. The dissent professes fidelity to the
text of the condemnation statute, see Dissent,
91 162, without acknowledging the usual
disparity in  resources between the
condemnor and condemnee and the broad
policy contained in the condemnation statute
to ameliorate this disparity.

A condemnee is entitled to just
compensation. A condemnee will not be made
whole if the condemnee is forced to litigate
the issue of just compensation at great
expense and then subtract his or her attorney
fees from an award of full value. See Standard
Theatres, Inc. v. DOT, 118 Wis.2d 730, 744,
349 N.W.2d 661 (1984). A condemnor has no
incentive to reach a fair settlement with a
condemnee if the condemnor is convinced
that it can prevail by outspending and
outlasting the weaker adversary. Wisconsin
Stat. § 32.28(3) exists to address this
imbalance of power between the condemnor
and the condemnee.

1 As ATC warned before the circuit court,
the ramifications of this case extend far
beyond this relatively small dispute. The
importance of this case was described by
ATC's attorney on the record:

The value is small in this case. But the
implications of it are enormous not just for
ATC but for the Department of
Transportation and every other condemnor in
the state ... if there were a finding that this
small amount of visual and noise wfas]
enough to render this an uneconomic
remnant, you'll have uneconomic remnants in
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all sorts of cases. You'll have to buy the entire
property, you'll have to provide all the
relocation benefits, and we don't think that's
anything like what the legislature intended.

In essence, this case has the potential to
spawn a cottage industry of uneconomic
remnants.

2. The north side of the triangle is abutted
by Mound Road. It was previously subject to a
20—foot easement and a 25-foot highway
setback. ATC's proposed easement expanded
the encumbered area by 25 feet, and would
create a 45-foot wide strip of land along
Mound Road.

The east side of the triangle abuts
Interstate 43 and was previously subject to a
50—foot highway setback. ATC's proposed
easement would create a 45—foot wide strip of
encumbered property within the existing
setback area.

A smaller triangle of land remains
unencumbered by easements or setback
restrictions after the partial taking. The
residence is located on the smaller triangle.

3. The majority refers to the proceeding
set forth in Wis. Stat. § 32.06(7) in various
ways. At times it calls the proceeding a
“valuation proceeding.” Majority op., 11 70,
92. Other times, it calls the proceeding a
“condemnation hearing on valuation.” Id., 1
90. In yet other places, it refers to the
proceeding as a “just compensation
proceeding.” Id., 1 67. This opinion refers to
such a proceeding as a “valuation
proceeding.”

4 Wisconsin Stat. § 32.06(7) states as
follows, in relevant part:

(7)Petition for condemnation
proceedings. If the jurisdictional offer is not
accepted within the periods limited in sub. (6)
or the owner fails to consummate an
acceptance as provided in sub. (6), the

condemnor may present a verified petition to
the circuit court for the county in which the
property to be taken 1is located, for
proceedings to determine the necessity of
taking, where such determination is required,
and the amount of just compensation.... If the
petitioner is entitled to condemn the property
or any portion of it, the judge immediately
shall assign the matter to the chairperson of
the county condemnation commissioners for
hearing under s. 32.08. An order by the judge
determining that the petitioner does not have
the right to condemn or refusing to assign the
matter to the chairperson of the county
condemnation commissioners may be
appealed directly to the court of appeals.

5. The Wallers' attorney stated on the
record that there is no challenge to ATC's
right to take the property described in the
jurisdictional offer:

In this case ... this is a case in which we
are not challenging their right to take. The
only reason we're in that statute [Wis. Stat. §
32.06(5) ] is because the statute says the only
reason—the only way you can enforce (3m) is
under this provision. This is really not a
challenge action.

6 The Wisconsin Utilities Association
further argues that the provision of utility
services such as electricity, gas, and water are
“a quintessential public good at stake in the
exercise of eminent domain.” It advances that
“[r]esidents throughout Wisconsin depend
on” condemnor-utilities for their utility
services, and observes that this court's
decision “not only affects the [utilities], it also
affects their customers' interests in
reasonably priced utility services and
sufficient electric, gas, and water distribution
infrastructure  to  support  economic
development and growth  throughout
Wisconsin.”

z Upon resolution of questions regarding
the necessity of a taking, the statute directs
the circuit court to refer the wvaluation

_33_



Waller v. Am. Transmission Co., 2013 WI 77, 350 Wis.2d 242, 833 N.W.2d 764 (Wis., 2013)

question to the condemnation commission.
Wis. Stat. § 32.06(7). The condemnation
commission is authorized by statute to
“ascertain the compensation to be made for
the taking of property or rights in property
sought to be condemned,” but is not
otherwise empowered to determine the
necessity of the proposed taking. Wis. Stat. §
32.08(5).

8 Wisconsin Stat. § 32.19(2)(e) provides
as follows:

(e)1. “Displaced person” means, except as
provided under subd. 2., any person who
moves from real property or who moves his or
her personal property from real property:

a. As a direct result of a written notice of
intent to acquire or the acquisition of the real
property, in whole or in part or subsequent to
the issuance of a jurisdictional offer under
this subchapter, for public purposes; or

b. As a result of rehabilitation, demolition
or other displacing activity, as determined by
the department of administration, if the
person is a tenant—occupant of a dwelling,
business or farm operation and the
displacement is permanent.

2. “Displaced person” does not include:

a. Any person determined to be
unlawfully occupying the property or to have
occupied the property solely for the purpose
of obtaining assistance under ss. 32.19 to
32.27; or

b. Any person, other than a person who is
an occupant of the property at the time it is
acquired, who occupies the property on a
rental basis for a short term or a period
subject to termination when the property is
needed for the program or project for which it
is being acquired.
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294 N.Y.S.2d 275
30 A.D.2d 473
ST. PATRICK'S CHURCH, WHITNEY
POINT, Respondent-Appellant,
V.
STATE of New York, Appellant-
Respondent.

Claim No. 46129.
Supreme Court, Appellate Division,
Third Department.

Oct. 30, 1968.

[30 A.D.2d 474] Louis J. Lefkowitz, Atty.
Gen. (Ruth Kessler Toch and Julius L.
Sackman, Albany, of counsel), for appellant-
respondent.

Herman E. Gottfried, Margaretville
(John T. DeGraff, Albany, and Margrethe R.
Powers, Albany, of counsel), for respondent-
appellant.

Before GIBSON, P.J., and HERLIHY,
REYNOLDS, AULISI and GABRIELLI, JJ.

GABRIELLI, Justice.

These are cross appeals from a judgment
in favor of claimant, entered August 7, 1967,
upon a decision of the Court of Claims.

In 1960 claimant purchased a 3.909 acre
tract of land and it is undisputed that the
acquisition was for the specific purpose of
erecting a church, school, rectory and convent
and that its then formulated plans also
included the necessary recreational area for
the new complex. At the time of the
appropriation of .977 acre by the State in
1965, construction of the church had been
completed and the balance of the buildings
were to be erected in the near future as well as
the completion of the recreational area. The
State concedes that after the appropriation,
the reduced area of the remaining land was
insufficient for the original best available use
of the property and for the completion of the
planned catechetical center.

astcase

_1_

By its appeal the State does not quarrel
with the award of $4,000 for direct damages,
but does contend that the award of $27,200
for consequential damages was improper and
claims such damages were limited to a
maximum of $5,000, the cost to cure the
injury caused by the appropriation, and thus
seeks a reduction of the award of $9,000.

The State bases its contention on a
purchase of property containing 1.05 acres by
the claimant for $25,000 and which was
adjacent to the appropriated property, and
which purchase occurred more than 14

Page 277

months after the taking. The State maintains
that a house on this property, which is now
being used as a rectory, is worth $20,000
and, therefore, asserts claimant was
consequentially damaged to the extent of
$5,000 only.

It is well to here note that the State failed
to prove by any recognized and acceptable
methods, the true value of this additional
property purchased by the claimant, resting
its claim of value on the actual purchase price
thereof without regard to legal proof of its
value by either comparables or other criteria;
and further there is a complete lack of any
proof that the residence on this property had
a value of $20,000.

[30 A.D.2d 475] However, even if we
were to assume the validity of the claimed
values of this land and the residence, we are
unable to adopt the 'cost to cure' theory
advanced by the State or to agree with its
contention that the court erred in making the
award, which appears to be within the range
of the testimony.

We are not here dealing with any
mitigation of damages by something that
occurred or could occur upon the property
remaining after the appropriation as in Mayes
Co. v. State of New York, 18 N.Y.2d 549, 277
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N.Y.S.2d 393, 223 N.E.2d 881, where the 'cost
to cure' theory was allowed because the cure
was to occur Within the bounds of the
claimant's lands. Sound reason requires that
the theory cannot be used in cases of
subsequent acquisitions of lands outside the
bounds of the appropriated property; nor
should a condemnee's right to compensation
be made to depend upon whether adjacent
land could easily be purchased. These
established principles are clearly recognized
in 4 Nichols, Eminent Domain (3d ed.) (§
14.22, p. 525) where, in referring to the rule of
cost of restoration, it is stated that 'the
restoration must be possible without going
outside the remaining portion of the tract in
controversy'; and again in section 14.2472 (p.
683), 'It has recently been held that whether
premises of a like description to those taken
are readily available or whether it was owner's
intention to seek similar property was not
relevant to the question of the fair market
value of condemned premises’ (citing Jones v.
Providence Redevelopment Agency, 92 R.L
285, 168 A.2d 156). That the adoption of the
novel theory advanced by the State, illogical
in its foundation, might well lead to confusion
and havoc in the use of well-reasoned and
judicially founded principles of providing just
compensation for the taking of a citizen's
lands, is all too evident.

Our attention has been called to
Edgcomb Steel of New England Inc. v. State
(100 N.H. 480, 131 A.2d 70), which is not a
parallel to the case under consideration for
there the additionally purchased land
considered by the court had been contracted
for prior to and pending the taking. In any
event, that court reaffirmed the doctrine that
damages

Page 278

for the taking are measured by the before and
after values, measured at the time of taking.

Additionally controlling upon the facts
here

presented is the well-established

doctrine  that  claimant's right to
compensation is constitutionally vested and
should be measured as of the time of the
taking when its damage had become accrued
and fixed. (Wolfe v. State of New York, 22
N.Y.2d 292, 292 N.Y.S.2d 635; Minesta
Realty Co. v. State of New York, 26 A.D.2d
592, 272 N.Y.S.2d 121.)

[30 A.D.2d 476] The damages found by
the court are within the range of the evidence
and a review of the entire record fails to

disclose sufficient basis to disturb its
determination.

The judgment should be affirmed.

Judgment affirmed, with costs to
respondent-appellant.

GIBSON, P.J., and HERLIHY,

REYNOLDS and AULISI, JJ., concur.



S3410N







AuedwioD) 29 snoyeN
premsQ eiqa
SNOYEIA 'S [9YSIN

S9NSS] ATRIJUdIPIAY
AAueuwiay] dIWIOU0d3uN



[2d1eJ juede A
- Apnjg ase)



7 e







000°19% NOLLYSNIdNO0D W10
0S.9% YIANIVWTY THL 01 STOVIV(Q
00S7% V] FHL ¥ HIANIVATY FHLI0 INTVA
0SZ'LL$  DIVI IHLROSIGUIANVATY IHLI0INTVA
0SZ7S$ DIV] IHL40INTVA
005 °G9$ TIOHAM FHLH0INTVA

SNOISNTONOD ANTVA



J0[InO pueg yourrg
- Apnjg ase)









b -

=AM ST NR — Y\ gerpEe g, T
55 f.‘nﬁ./ U g Lm%lfw
e T NN T ~oh AN
e .m...mﬁf . N “ -3
e A o ) =
o - 5, T2

\\MH.M&

2\
Y

o GCPEZ LSZOTEeN
3

: S 3 Te RO, ;
1 — ), R i e
LSEUD “ON 00 S LITMIS B % \
LTS T T o e i /\A J ) /
7| Y
1% o5y ha

LY
T ) f Ly i
S %z N B
oy ) | N REN

8 m..G,m.om,,J.
R
g I

‘\1

R A A1



V ONIaTIng NN E]

ANSHONES |

— I B \\04
m N -

N
004d

»,
]
(=]
0
S — e
\EO
w W
—g
T
-
e
) i
i AT B T mud_ms Ol SRS 02 SHI[.STRY .0NZ S50l .NK2 5
, llav‘l\\, . s , o5 = | o
—o S e - T |
N A S I & » x_ 1 3
© T e Qo O o
= o o - T T == -0 Tt
| © = T B | T D L5 O =
T o Q O 1 0 O 0 5 A i~ g 1
_— 0 = T e =) Mo o
.f;ﬂ-lnh\v.{ m o ] o o W m [~1~] =
— oWy W )
s i 5 5—F 8 v o
- -
D . % > BA E
o v L0 - N
r Z3 = = > o :
| e -~
Y73 r— 1
i L 4L
l.‘l,
fl =

1
s
1

gl




20dOka

M DNILSIXG

1w

Y3 d350400d
WISV AMYMHOENDL

3 ONILSIX3

vd (150408

IVH O




000'0€L2$
00005%

000°0v5°Z$

000°'07L$

0000C1$

000'0LL$

0000Z1$
000'0LLC$

000'058'2$

NOLLVSNSdNOD TVLOL
(@EANNOY) INTINESYT AUVHOdNEL FHL 40 IMIWA

INTFNESYT AUVHOdNE L
JHL O INFNSSTIHN| FH L H3 1 VIV INGNESYT AvHOdAE] FHL 40 M

INFNESYI AIVHOdNE L
JHL 40 INGNSSTHAN| FHL FH0-438 VAU INGVNESYT AvdOdind ] FHL 40 IMTWA

HANWEY FHLOL SFOWINT

DV IHL HI 1Y EHANMAES FHL 40 WA
DV IHL FHO4ET HHANNMAEY FHL 0 JMNWA
DAL FHL O AMTNWA

F1IOHAM\FHL 40 IMTNA

SNOISNTONOD ANTVA



suIp[ing ferysnpuj
- Apnjg ase)



01




LI

g JUSWIND S

T TR ]
1eong et/

| maway

=0

e
L~
N ) B2T0 TEH Ledanieg G R Rt
2 e ve g 0D o > V4 LTSS BBy
~ i KOISIMGENS AEvw WO L Seel ¢ 29
Y Latmy y seswnd

PAEFTAS

Besbiog 316D
HOLYREDS

Semeurine,
popss, mieny
¥ Asue) sl
Lais,

"

P ]
FRLL L A eeni@ddy

NOZNOSNS SICUINGD HIYH

g
£aDS B WG

-y S
y\w

Pt wenereny
Comtie 0310300

e Jyn o ..«m.u.mum.l., ’ TSl 6 vil o e g
P ® 3 AFT VDI DF ~L binie § Dot
Diageess 5 00 o0 W //.. e \ oot = e 2408500
. P TCe BT o petre] wacke

T P Bl

t Bwnay

T Tz 3n0u SIONM
: .Q\qu.o..—ﬁbnn\.um’vi_““

Lf

oy

| T ew
. ¢ ) 3
LK og Y
W TS ey gt
Saen e Semad s

=




<l




¢l

00€'7L¥$
00c7$

000'0¥7C$

000'0¢C$

€90°0L$
GLETLS

0000€9°L$
000'08°L$

000'00}C$

NOLLYSNIdNOD V101
(a3aNNOY) SINFNISYT AUVHOdNT ] FHLA0INTVA

ININSSTUAW| FHLYTLAVSININESYT AUVHOdNT ] IHLA0INTVA
ININSSTUAIN] IHL FHOSIGSININISVT AUVHOdNT | FHLA0INTVA
YIANIVWITY FHL 0L STOVINV(Q

DIV] FHL YL HIANIVANTY IHLFOINTVA

F1OHA THLH0 1HVd SYHIANVATY IHLH0INTVA

TTOHA IHLH0 1HVd SYDIV] FHLI0INTVA

IMV] IHLIHOS3g FTOHAA FHLIOINTVA

SNOISNTONODIANTVA



surpring qnpPy3IN
- Apnjg ase)



L




SIL




9L

?
{
\ - (#e#Sz)
5| g (os6L wiel a2 Evﬁ»&
m = (cazgseH ywswnaog)
=Pt 1 197 10 1bjd
m_wv_u__v_
Mw/ g
i
]
5

;;

ER-
P 950 1 Opig = “.W p |
W g, 2w n®
0. (@) A
iSeg = % &\Q Q\ _m.wu %
ﬂJﬂth”n’ﬁﬂvﬁl l\\\ E.uuw, | @D



VAS

L &
A Al
2, m.h.IL
S - e Y i
AT T Bl
[ i i oL
| aw
" . SUTEE T I | [ B
o | 2 1
ca e LAZIH FOULARALS w0 v Y £ i
PTTRes o OLLYd V3 oty v ¢~ 3 8
ast sk FIVRLITS DRI R (w2 KNI B 3 T
ngl né SHEITE UM (), SO0 23 &£a Gwmo,imﬁn 4
o IO MIAGER AN Gari, 1% wwees | | ] A
PR s VAIATE 2] Gne sl || o LA WA ANOT [
M
ae ) oz mlaum o | | =g NOILYLS Sy
ey e ENAL3E IR o 3miE | X5 THE0A0UD |
Ny TOr HALTI GHITT0 e N MGkeS A W._ m
e nor oLy i o e | i 1
21 S Mdin jon r?ﬁcn\.
BT e s i nmouis || |
IR TN _ i3
LA LITHISI0 THILT. oo i { A AR Py
A N AT, e e _ i s ﬂlﬂuu.uh..w“u.w _.m A
¢ e (-3 !
i = 3
a | =
Ry — { ! =
—_ | =
e i =
T 2 | =
“CENAIND 45N T o e | O
BELZ M QITCATVS L S AAIN . | CANIOR LA f |y
E2UVR B LTS WADIARTY e | TIORRL =, =] m
savwELs g nand u|IlL...f.!| ./D _ m
TG LuG) SISILINLN LRy b T i X |
AR NOJLMARISHDD LECW IS 'C .
VIR R T fflA}Jf-fA.l
3 008 WU 145 b RO Bty
R RPN SH e D o) ?...ﬂuml!!
“I3US1G %
BRI W = DARIND 2530 W0 O L )
RIIT MO CANNH M AAAALAG 1 T
s5acTM e
-~ T
i e Py, W
S5 L B
- = B e e A
waw - i =i
——— =Ny
[ S il = - e S
SRS S :
T —— ..“m\.ﬂ,.;._.rn_,,'#f. T -
——d! , —— A
} A i
—— 0N Y Al -
— 2 FR AT "
——— ——tlf OE -
——— —eas Slowr— —
— L L | e
. ~—— I
—— e l.IJJ)lll e S G lllll.l!l
]I.IlYIlJo[ i lfl,]qu e = S



8t

i : i I
r 1NI0TINE a4 Lt ; nm
i 8 HENHL WA i mu
4 z IR A e Uz
= YL U b5 5
| i P o LR S 1 B
i " FIG e | x B g s mm
[=T} R LMOITH JAULELS S| b | 2 &
P e Ll DIl Ve e 7 w ® L i
a1 s TS TR TS Ot WM e NS Ganeg =7+ A ! -
N nd VIS P e S m_ 2 L4 ﬁnwf.n_m.wm [ I
e NVOT WINER APIETAT G, 2a0% s [ | = @ ]
Pt ok VAT SR G ) o .BZW NAANOD 1%
o ] ievizzs g o prek || o NOILYLS 85 < i
new o NAL IR O ITi8 X TIS0I0Hd
! %
Fulig O APALIZ CNIZTEO0 WA EilG wGamdd [ L :.._ %
mo nor EATLIS IHITIHR (e Lver | ] i
PO A W) LR Ty R _
E Tl Lol JENG A0 nEGw s _ | e |
NGRS f Bl o m
) 4 & i
SADATE 42TAISI0 SNTULTNTAN - CONDIND L5 7 _\ 4 ol g Il |
NS 2] e i (] 1
PALIS A1k O W P e P BEk ]
5 2L - 5
5 g SEUE R B e 2 7 |
i ) b oot B :
T . 5 | =
« ; =
S = % 1] b Z
e A |
DTN 253 =
. ! — = .
BILD UM ITCETMA M GL e T = s
EUNR ST NITING WDl K = ____
* | N
ERINEIRIOLE BT OAIAE ] e
TRRE_ LGl SIDJLINUG LATRION RS
iR WOSTIASHID 15Te A1 1T
eggE ey s
VIS5 12 LS TR SN 1 ‘T
45 031 WM K1Was P A F7ies S i,
Y SLNAEHAe ENL e D T SR o
*131M151G 3 A T—
BRRI A - LOTAIAT 353 4 i, -
SE RN R Pt T T ——m——|
—— e —==k
“51LIM e
e lJn!JrHHH|(! =
e
— T e—
= T
T——
A = T
T —
i, l.l.'—ll-l' - I’l]l'..
=T ——— -
. s —— .
— T AN F ——
{ S— e "
M, ——d GNOE. A —
—— - 5 —
———, I{Y.l'l'ni 'J{llcl.' e Gl
TT—— T -~ T m——. Ilvlllllll



61

000°00L'}$
000799%

000°zc$

000°208$

000°018%

000°0%F
000'202$

000722
000'%¥$

000'82Z%

000'0£0'L$

000°0¥8°L$

NOILVSN3JWOD) VL0 L
INTWISYT AYVHOdWS | 3HL 3QISLNO SIDVAVQ
ININSSTHAIN| S ¥ALAY INSWISYT AUVHOWAL 3H | IAISLNO VMY IHL 40 INTVA
INSWSSTHI] SLI 3033 ININASYT ANVEOLWIL 3H] SAISLNO VIY JHL 40 INVA
INIWISYT AMVHOLIE]| SHL H0 INTVA
ANINSSIHAW] IH L ¥3LAY INFNISYT AMVHOMINZ] THL 30 aNIVA
ININSSIHGW| IH | THOAIG INIWISYS AHVHOJWS | IHL 40 INTVA
. YIONIVAEY FHL OL SaovNvg
IV IHL 314y MIANIVWIY SHL 40 INTVA
TIOHAN THL 40 L¥Vd SY HIANIVSY JHL 40 INTVA
3] THL 40 INTVA

ANV AH] FHO=3G FTOHM IHL 40 3NVA,

SNOISNTIONOD INTVA



UNECONOMIC REMNANT/EVIDENTIARY ISSUES

Michael S. MaRous, MAI, CRE
Debra Oswald
MaRous & Company

A. 5. The Issue of a Potential Assemblage
Case Study — Vacant Parcel

Years earlier, an approximately 2.5-acre, triangular-shaped,
landlocked parcel is created when a new interstate is built. (Slide

1)

A tributary extends across the parcel and is associated with Zone A
flood hazard and potentially wetlands also.

Approximately 85 percent of the parcel, including the entirety of its
only frontage extending along the interstate, is taken to construct
an off ramp as part of a new interchange. (Slide 2)

The less than 20,000-square-foot remainder has access-controlled
frontage along the new ramp.

Values premised upon extraordinary assumption that, if sought, an
access easement would be obtainable from an adjacent parcel.

Although incorporated, zoned industrial, and situated within a TIF
district, utilities have not been extended to this side of the
interstate, which consists primarily of agricultural uses.

Development potential of remainder significantly reduced as result
of take due to reduction in size; for most part, use is limited to
assemblage with an adjacent parcel. (Slide 3)

However, without the certainty of assemblage, that is, an executed
contract, there are significant unknowns and risk — and the after
value actually may be $0 or a negative amount due to the liabilities
associated with the property, such as real estate taxes.

C. Issues for the Appraiser to Consider

3. What factors, if any, should the appraiser consider other than size,
shape or condition? What is embraced by condition?




- Primary consideration — highest and best use
As noted by Waller decision, WisDOT Real Estate Manual
“indicates that when a partial taking changes a property’s highest
and best use, the change provides a basis for determining that the
property has become an uneconomic remnant.”

Has there been a change in highest and best use or has there
been a lowering in the class of the property, e.g., has a Class A
office building become a Class B as a result of the take?

Change in highest and best use often seen with gas stations — as a
result of reduction in size, loss of curb cut(s), change in access,
etc., highest and best use may become, e.g., auto repair.

Case Study — Branch Bank Outlot

An approximately 30,000-square-foot outlot of grocery store-
anchored retail center is located at corner of a signalized
intersection and is improved with a branch bank with a drive-
through facility. (Slide 4)

Road project involves the taking of approximately 5,500 square feet
of land and includes the closing of a right-in/right-out drive that
provided access to the drive-through lanes. (Slides 5 and 6)

The change in the grade of the adjacent roads by as much as 15
feet necessitates regrading of the remainder to slope downward
toward the intersection, resulting in only approximately 50% of the
remainder being usable and the building improvements being razed
due to their no longer being functional — the most obvious change
in highest and best use. (Slide 7)

Further, a 3-year temporary easement is being impressed over the
entire remainder to allow for demolition, regrading, and
construction of a temporary roadway. (Slide 8)

Overall result — a change in highest and best use from branch bank
with drive-through to vacant land with extremely limited, if any,
functional and/or economic use. On its own, the approximately
12,000 square feet of usable site area have negligible utility other
than for open space unless assembled with the adjacent retail
center to provide additional parking — again, the uncertainty
associated with a potential assemblage. (Slide 9)




- As illustrated by this case study, condition may include a change in
topography and/or in access, e.g., the loss of a curb cut. In certain
instances, buildable land may be taken; only nonbuildable land,
e.g., associated with flood hazard and/or wetlands, may remain. A
site may be bifurcated, leaving a portion of the site undevelopable.

Case Study — Industrial Building

A 4.5-acre site improved with a 50,000-square-foot industrial
building is bifurcated as the result of an approximately 1-acre take
related to the relocation of a state route. After the take, the
property consists of the 3-acre, west remainder, which includes the
industrial building, and of the 0.25-acre, triangular-shaped, vacant,
east remainder that will not have access to any public road. (Slides
10 and 11)

In regard to the west remainder, the most logical area for any
expansion of the building and/or of the parking area is lost, the land
to building ratio is reduced, and the building is located much closer
to the right-of-way. Further, the setback, landscaping, and lot
coverage zoning requirements are not met, rendering the subject
nonconforming. (Slide 12)

In regard to the east remainder, based upon factors including its
size and shape, in conjunction with the applicable zoning
requirements, in addition to its landlocked nature, this area cannot
be independently developed and essentially is useless other than
for purposes of FAR calculations. However, after the take, the
building exceeds the maximum FAR, rendering the subject
nonconforming and negating any potential expansion. Nonethless,
ownership remains responsible for the costs associated with the
east remainder, e.g., the real estate taxes. (Slide 13)

- In certain instances, there may be a change in the dimensions of
the site, resulting in it becoming, for all practical purposes,
unusable.

Case Study — Nightclub Building

A roadway project involves a taking that includes approximately 45
percent of a 6,700-square-foot nightclub/adult use building, which
is located proximate to the north and west borders of a 0.75-acre,
corner site in an unincorporated area, just east of a municipal
airport and just north and west of a waste transfer station. An
approximately 10,000-square-foot septic field lies at the southeast
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corner of the site. In addition, a 5,500-square-foot , 5-year
temporary easement that also includes a portion of the building is
being impressed. (Slides 14 and 15)

The demolition of that portion of the building lying within the take
necessitates the demolition of the remainder of the building,
resulting in the remainder reflecting land value only. Additionally,
the remaining parking and septic field improvements are of no use
due to the demolition of the building and may result in additional
cost associated with their removal. (Slide 16)

Further, due to the remainder’s size and shape and the required
setbacks, an approximately 9,000-square-foot buildable area
remains, including approximately 6,000 square feet of the existing
septic field. The 3,000-square-foot portion of the buildable area
outside the septic field has a very irregular shape.

Although the septic field might be able to be relocated, taking into
consideration the associated cost in addition to the reduced site
size of 9,000 square feet, the setback requirements, the loss of one
of two curb cuts due to a change in the elevation of the road, and
the nonavailability of municipal water and sewer, the development
potential is negatively affected; a 2,000- to 4,000-square-foot
building would be able to be constructed, based upon concept
plans. The marketability and the market value of the remainder
also are negatively affected. (Slides 17 and 18)

Additionally, the 5-year temporary easement negatively affects the
marketability of the remainder due to its duration and the
associated unknowns, to the easement area encompassing
approximately 20 percent of the remainder, to disruptions to
access, and to the availability of alternate sites. (Slide 19)

Conditions also may include the issues of whether there is, in fact,
any market for the property and of whether any lenders would
consider/undertake financing of the property. Not only
marketability, but marketing time also may be affected.

In regard to the duration of any temporary easement, there are
uncertainties regarding future marketing conditions, i.e., when the
impressment ends, will there be demand for the property.




A. Meaning of Project

Multiple smaller projects may be part of a larger project. Or projects may
occur in phases over a period of time, e.g., the expansion of the
McCormick Place Convention Center in Chicago. Issue becomes how to
determine parameters of “project” in assessing influence.

1. a.

Project Influence

The key issue is whether there is any change in highest and best
use. If increased/better traffic flow results from the project, a
particular property’s highest and best use may be enhanced, e.g.,
the highest and best use may change from low-density, single-
family residential to retail. If highest and best use has changed,
there may be a special, rather than a general, benefit as a result of
the project.

Sometimes, there are pluses and minuses resulting from the
project. With the expansion of Chicago O’Hare International
Airport, several industrial buildings located nearby experienced
landing jets flying within 50 feet above the buildings. Although the
noise was disruptive, the buildings benefitted from their proximity to
the airport and from the increased safety that resulted from the
project. Nonetheless, the conditions at two buildings were so
significant that virtually all tenants vacated, resulting in the City of
Chicago purchasing those buildings.

In the case of a gas station, the project may result in increased/
better traffic flow; however, the take may negate any benefit if curb
cuts are lost and access and circulation are impaired as a result.

B. . Easement Duration

1.

When is a TLE not a TLE, but a fee taking or a PE?

Is area of TLE “restored” to condition that existed before
impressment?

What is the duration of TLE?

Assume worse possible scenario as to duration due, in large part,
to uncertainties regarding construction schedule. A prospective
purchaser or tenant, most likely, would base a decision to buy or to
rent on the length of the impressment, rather than on an “actual”
construction period that may be estimated by the condemning
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body. Condemning bodies are very unlikely to guarantee that
construction will be completed by the end of an estimated
construction period.
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