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The Problem
 The lawyer’s duty.

◦ A lawyer is an advocate. A lawyer Is to zealously advocate for his or her client within
the bounds of the law. See American Bar Association, Model Rules of Professional
Conduct; Preamble and Scope.

◦ In a condemnation case, a lawyer argues for just compensation which may or may
not be the same as fair market value.

 The appraiser’s duty.

◦ An appraiser is obligated to value property in a manner that is impartial, objective
and independent. The Appraisal Foundation Appraisal Standards Board, Uniform
Standards of Professional Appraisal Practice (“USPAP”), Ethics Rule

◦ USPAP makes it clear that an Appraiser may not be an advocate for a client.
However, once the appraisal is complete, the appraiser may defend the appraisal
and advocate for the opinion.

The Appraiser’s Opinion of Value is 
Independent of the “Purpose of the Appraisal”

An appraiser must not allow the intended use of
the appraisal or the client’s objective to result in
bias.

USPAP Standards Rule 1-2 Comment

Market value is market value, regardless of the
“purpose” of the appraisal.
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Assumptions and Hypotheticals in 

Litigation 

Remember that a lawyer is an advocate.

A lawyer’s job is to either support or refute the overall 
opinion.

One way to do that is to discuss the assumptions and 
hypotheticals.   

The theme:  “Garbage in, Garbage out.”

Assumptions and 
Hypotheticals

Extraordinary Assumption Hypothetical Condition

An extraordinary assumption may 
be used in an assignment only if:

 It is required to develop credible 
opinions and conclusions;

 The appraiser has a reasonable
basis for the extraordinary 
assumption;

 Use of the extraordinary 
assumption results in a credible 
analysis; and

 The appraiser complies with the 
disclosure requirements set forth 
in USPAP for extraordinary 
assumptions.

A hypothetical condition may be
used in an assignment only if:

 Use of the hypothetical 
condition is clearly required for 
legal purposes, for purposes of 
reasonable analysis, or for 
purposes of comparison;

 Use of the hypothetical 
condition results in a credible 
analysis; and 

 The appraiser complies with the 
disclosure requirements set forth 
in USPAP for hypothetical 
conditions.

Typical Appraisal 
Limiting Conditions 

“The appraiser is not aware of the presence of soil
contamination on the subject property unless
otherwise noted in this appraisal report. The effect
upon market value, due to contamination was not
considered in this appraisal, unless otherwise noted.”
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What if this is the 
“subject property?”

In Describing the Scope of the Work, The 
Appraiser Cannot be Misleading.

An appraiser cannot make extraordinary assumptions or adopt
hypothetical conditions that are unreasonable or biased. USPAP, at
its core, requires that an appraisal not be misleading. Both
definitions require credibility.

Examples:

The appraiser cannot assume the highest and best use of the
property is to drill for oil by simply stating, as an extraordinary
assumption, that there is oil under the subject property.

However, in the Bakken basin in North Dakota, armed with
geological reports on neighboring property, the appraiser could
possibly make the same assumption.

The appraiser must require support for assumptions. The lawyer
should be prepared to provide objective support if requesting the
extraordinary assumption.

Further Resources 
(Attached)

USPAP Advisory Opinion 9 (AO-9)

Appraisal Institute® Guide Note 6 –
Consideration of Hazardous 
Substances in the Appraisal 
Process. 
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It is unconstitutional to offset 
environmental clean up costs from 

just compensation?

Both the United States Constitution and the Wisconsin
Constitution require Just Compensation. “Just Compensation”
is typically described as “Fair Market Value.” However, the two
concepts are not synonymous.

Because just compensation was “inserted for the protection of
the citizen, it ought to have liberal interpretation, so as to
effectuate its general purpose.” Citing Adams v. Chicago,
Burlington & N.R.R., 39 N.W. 629 (1888).

Just compensation replaces 
money for property. 

The United States Constitution requires that when the
government condemns property, it must put a property owner
“in as good a position pecuniarily as if his property had not been
taken.” Olson v. United States, 292 U.S. 246, 255 (1934).

The federal and state constitutions generally do not prohibit the
taking of private property for public use but rather "place[] a
condition on the exercise of that power.” Lutheran Church of
Glendale v. Cnty. of Los Angeles, Cal., 482 U.S. 304, 314 (1987)).
Namely, the government must justly compensate the property
owner for the taking. See id. at 537.

Competing Jurisdictions
Inclusion Exclusion

260 North 12 Street, LLC v. State of Wisconsin 
Dept. of Trans., 808 N.W.2d 372 (Wis. 2011); 

Redev. Agency of Pomona v. Thrifty Oil Co., 5 
Cal.Rptr.2d 687 (Cal.Ct.App.1992); 

Ne. Conn. Econ. Alliance, Inc. v. ATC P'ship, 
776 A.2d 1068, 1080 (Conn.2001); 

City of Olathe v. Stott, 861 P.2d 1287 
(Kan.1993); 

Silver Creek Drain Dist. v. Extrusions Div., Inc., 
663 N.W.2d 436 (Mich.2003); 

Dep't of Transp. v. Hughes, 986 P.2d 700 
(Or.Ct.App.1999); Tennessee v. Brandon, 898 
S.W.2d 224 (Tenn.Ct.App.1994);

Finkelstein v. Dep't of Transp., 656 So.2d 921, 
922 (Fla.1995)

Moorhead Econ. Dev. Auth. v. Anda, 789 
N.W.2d 860 (Minn. 2010);

Dep't of Transp. v. Parr, 633 N.E.2d 19 
(Ill.App.Ct.1994); 

Aladdin, Inc. v. Black Hawk Cnty., 562 N.W.2d 
608 (Iowa 1997); 

Hous. Auth. of New Brunswick v. Suydam 
Investors, LLC, 826 A.2d 673 (N.J.2003); 

City of New York v. Mobil Oil Corp ., 12 A.D.3d 
77 (N.Y.App.Div.2004). 
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Competing Policies
Policies Favoring Inclusion:

Marketplace would consider
contamination.

Government should not pay more 
than the marketplace.

Concern over a “fictional property 
value.”

No different than valuing damaged 
property such as property with a 
defective roof. 

Policies Favoring Exclusion:

Fairness to the property owner who 
did not ask to be condemned. 

Risk of double-liability for the property 
owner.

Owner is not always the “responsible 
party.”

There are clean-up resources that an 
owner may be able to take 
advantage of in the marketplace. 

Admitting this evidence is not “just.”

Comparable sales are “hard to find.”

Is this really a 
highest and best use issue?

In reality, the value of property (even contaminated 
property) depends on its highest and best use.

Gas stations are almost always contaminated and 
always trade.  The marketplace simply understands 
this and accounts for it. 

Contamination under a surface parking lot may or 
may not be considered in the marketplace.  Is the 
property going to be developed or will it continue as 
a surface parking lot?

Should the Law Dictate 
Appraisal Methodology?

In CSX Trans., Inc. v. Georgia State Bd., 552 U.S.9 (2007). The Petitioner challenged the tax assessment and
argued, in part, that the State appraiser’s methodologies were flawed. The State asserted that the railroad
was powerless to challenge the methods employed by the State’s appraiser and could only challenge the
application of the methods. Both the District Court and a divided Court of Appeals for the Eleventh Circuit
agreed. The United States Supreme Court reversed. According to the United States Supreme Court:

Given the extent to which the chosen methods can affect the determination of value, preventing
courts from scrutinizing state valuation methodologies would render § 11501 a largely empty
command. It would force district courts to accept as “true” the market value estimated by the State,
one of the parties to the litigation. States, in turn, would be free to employ appraisal techniques that
routinely overestimate the market worth of railroad assets. By then levying taxes based on those
overestimates, States could implement the very discriminatory taxation Congress sought to eradicate.
On Georgia’s reading of the statute, courts would be powerless to stop them, and the Act would
ultimately guarantee railroads nothing more than mathematically accurate discriminatory taxation.
We do not find this interpretation compelling. Instead, we agree with Judge Fay in dissent below:
“Since the objective of any methodology is a determination of true market value, a railroad should be
allowed to challenge the method[s] used [by the State] in an attempt to prove that the result ... was
not the true market value of its property.” 472 F.3d, at 1294.

The United States Supreme Court also noted that the methods of valuation employed by an appraiser are
selected by the choice of an appraiser and not the dictate of any statute or regulation. Id.
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Notes
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I. Introduction 
• WDNR BRRTS on the Web (pages 1-13) 
• Environmental Site Assessments (page 14) 
• Impaired Value vs. Unimpaired Value (pages 14-15) 
• Comparable Impaired Sales (page 16) 
• Guidance on Soil Performance Standard, WDNR Publication PUB-RR-528 (pages 17-27) 
• The Appraisal of Real Property That May Be Impacted by Environmental Contamination, 

Advisory Opinion 9, USPAP 2016-2107 (pages 28-32) 
 
 

II. WDNR BRRTS on the Web (BOTW) 
• BRRTS = Bureau of Remediation and Redevelopment Tracking System 
• Address search vs. RR Sites search 

o Address Search:  http://dnr.wi.gov/botw/SetUpBasicSearchForm.do 
 Need to have exact address match for property 
 Should always conduct address range search 
 Search by street name without prefixes of N, S, E, W 

 
o RR Sites Search:  http://dnrmaps.wi.gov/sl/?Viewer=RR%20Sites 

 RR Sites Map provides information about contaminated properties and other 
activities related to the investigation and cleanup of contaminated soil or 
groundwater in Wisconsin 

 Better than the address search 
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Example:  BRRTS Address Search 
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Example RR Sites Map Search 
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• BRRTS Glossary:  http://dnr.wi.gov/topic/Brownfields/Glossary.html 

o LUST – Leaking Underground Storage Tank 
 A LUST site has contaminated soil and/or groundwater with petroleum, which 

includes toxic and cancer causing substances. However, given time, petroleum 
contamination naturally breaks down in the environment (biodegradation). Some 
LUST sites may emit potentially explosive vapors. LUST activities in BRRTS 
have an activity number prefix of '03'. 

 
o ERP – Environmental Repair 

 ERP sites are sites other than LUSTs that have contaminated soil and/or 
groundwater. Examples include industrial spills (or dumping) that need long term 
investigation, buried containers of hazardous substances, and closed landfills 
that have caused contamination. The ERP module includes petroleum 
contamination from above-ground (but not from underground) storage tanks. 
ERP activities in BRRTS have an activity number prefix of '02'. 

 
o Responsible Party 

 The person (legal definition, including companies) that appears to be responsible 
for cleaning up the contamination 

 The person or business legally obligated to investigate and clean up the 
environmental contamination (WDNR Publication PUB-Rr-954) 

 
o Closed 

 Activities where investigation and cleanup of the contamination has been 
completed and the state has approved all cleanup actions 

 
o GIS Registry 

 Online “GIS Registry of Closed Remediation Sites” due to residual contamination 
at the time of case closure approval 

 
o PECFA - Petroleum Environmental Cleanup Fund Award 

 A program for reimbursement of eligible response action costs associated with 
petroleum site cleanup 
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• Information on BRRTS 
o History log of reported contamination 
o Type of Activity - LUST, ERP, Spill 
o Types of contamination 

 Soils 
 Groundwater 

o Open, Closed 
o Closure Letter 

 No Further Action 
o Once a performance standard has been established, no further action 

with regard to the contaminated soil is necessary as long as the 
performance standard is maintained 

o Soil Performance Standards, WDNR PUB-RR-528 (pages 17-26) 
- The term “performance standards” refers to the manner in which 

remedial actions (or in some cases, existing site conditions) 
prevent exposure to contaminants, or will result in a decrease in 
contaminant concentrations, or both 

- Performance standards shall be established and maintained so 
that the residual contamination left in the soil does not pose a 
threat to public health, safety, or welfare or the environment 

- One example of a soil performance standard is placing a barrier 
cap, cover or pavement over contaminated soil to limit infiltration 
or to prevent direct contact.  The barrier must be maintained and 
repaired as long as necessary to protect human health and the 
environment 

- Another example is demonstrating that natural attenuation of 
groundwater will contain and remediate the contaminants 
leached from the soils, the contaminates degrade under existing 
conditions, and that the contaminate plume is stable or receding 

 
o Continuing Obligations 

 Closed ERP typical language:  Cleanup has been approved at this location but 
some contamination remains.  Due to this remaining residual contamination, one 
or more continuing obligations are applicable to this location (e.g., an asphalt cap 
or other barrier covering the contamination).  For information specific to the 
continuing obligations at this location, read the Closure Letter within the GIS 
Registry Packet in the Documents section below.  For general information on 
managing continuing obligations and residual contamination click here.  You 
must contact DNR before constructing a well. Remaining contamination must be 
properly handled if disturbed. 

 
o GIS Registry Packet link 
o Responsible Party 
o WDNR Project Manager 
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Example BRRTS page #1, Closed ERP 
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BRRTS page #2, Closed ERP 
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GIS Registry Packet 
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DNR Closure Letter (page 1), GIS Registry Packet 
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DNR Closure Letter (page 2), GIS Registry Packet 
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Identification of Contaminated Soil Areas, GIS Registry Packet 
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Example BRRTS page #1, Open ERP 
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BRRTS page #2, Closed ERP 
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III. Environmental Site Assessments 
• Phase I 

o Uncovers evidence of possible contamination and past or present violations of 
environmental regulations 

o Site visit 
o Examination of aerial photographs 
o Study of governmental records 
o Reviewing nearby properties 

• Phase II 
o Confirmation of Phase I findings 
o Invasive sampling of soil and groundwater testing for contaminations 

• Phase III 
o Further invasive sampling to quantify contamination 
o Develop a remediation or mitigation plan including a timetable and cost estimates 

 
 

IV. Impaired vs. Unimpaired Values 
• Environmental Risk 

o The additional or incremental risk of investing in, financing, buying, or owning property 
attributable to its environmental condition. This risk is derived from perceived 
uncertainties concerning: (1) the nature and extent of the contamination, (2) estimates of 
future remediation costs and their timing, (3) potential for changes in regulatory 
requirements, (4) liabilities for cleanup (buyer, seller, third party), (5) potential for off-site 
impacts, and (6) other environmental risk factors, as may be relevant. (The Appraisal of 
Real Estate, 14th Edition, page 213) 

 
• Impaired Value 

o The market value of the property being appraised with full consideration of the effects of 
its environmental condition and the presence of environmental contamination on, 
adjacent to, or proximate to the property. Conceptually, this could be considered the “as 
is” value of a contaminated property. (Advisory Opinion 9, 2014-2015).  Source: Appraisal 
Institute, The Dictionary of Real Estate Appraisal, 6th edition (Chicago: Appraisal Institute, 2015) 

 
• Unimpaired Value 

o The market value of a contaminated property developed under the hypothetical condition 
that the property is not contaminated. (Advisory Opinion 9, 2014-2015).  Source: Appraisal 
Institute, The Dictionary of Real Estate Appraisal, 6th edition (Chicago: Appraisal Institute, 2015) 

o Requires a hypothetical condition 
 

• Impaired Value = Unimpaired Value less: 
o -  Cost effects 
o -  Use effects 
o -  Risk effects 
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o Cost effects 
 Remediation and related costs 
 Deduct remediation costs 
 Costs not estimated by the appraiser; estimates by environmental specialists 

- Careful – requires an extraordinary assumption 
o Use effects 

 Effects on site usability; limitations on or change of the H&BU of the property 
 Impacts on the utility of the site as a result of the contamination 

 
o Risk effects = Environmental Stigma 

 Market perception of increased risk and uncertainty causes impact on value 
 “An adverse effect on property value produced by the market’s perception of 

increased environmental risk due to contamination” (The Appraisal of Real Estate, 
14th Edition, page 213) 

 Stigma = perception is reality 
- Despite eliminating the problem in its cooling towers and ventilation 

system, and changing its name, the Belleview Stratford hotel in 
Philadelphia retains a stigma because of its being the origin of 
Legionnaire's disease. The stigma persists despite several name and 
ownership changes. 

- An environmental stigma results from perceptions of uncertainty and risk. 
It may be relatively easy to quantify the cost to remedy a simple 
contamination problem, such as a leaking underground storage tank. 
However, as the complexity of the contamination increases the level of 
uncertainty and perceived risk rises. 

- Stigmatized property is a term used in the real estate business which 
describes possible detrimental features of a property or home, all the 
result of unfortunate occurrences. These can include murder, suicide or 
a belief that a house may be haunted. 

 
 Quantifying Stigma 

- Rent for a stigmatized property could be less than for the same property 
unstigmatized 

- Occupancy could be lower as a result of such stigma 
- Higher operating expenses for such items as marketing to maintain rent 

and occupancy levels 
- Higher capitalization rates for environmental uncertainty 
- Lenders - lower LTV ratio or higher interest rate to offset perceived risk 
- Lack of marketability or longer marketing time 
- Oftentimes no stigma exists 

o managing contamination in place with a cap or other barrier is 
often acceptable and there is no discount for stigma 

o common for industrial and commercial properties when the risk 
does not significantly concern the buyer 

o market acceptance changes over time 
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V. Comparable Impaired Sales 
• Is there such a thing? 

o Contamination levels are not equal among properties 
 

• Considerations for comparables 
o Types of contamination (not a yes or no answer) 

 soils, water, asbestos 
o Quantity of contamination 
o Remediation plan 

 Remove, cap, encapsulate 
o Remediation cost subsidies? 

 City TIF, State, PECFA, Superfund Site, other? 
 Petroleum Environmental Cleanup Fund Award (PECFA) 

• The PECFA program was created in response to enactment of federal 
regulations requiring release prevention from underground storage tanks 
and cleanup of existing contamination from those tanks.  PECFA is a 
reimbursement program returning a portion of incurred remedial cleanup 
costs to owners of eligible petroleum product systems including home 
heating oil systems.  Program funding is generated from a portion of a 
$0.02/gallon petroleum inspection fee. 

 Superfund is the federal government's program to clean up the nation's 
uncontrolled hazardous waste sites 

• Superfund is the name given to the environmental program established 
to address abandoned hazardous waste sites.  It is also the name of the 
fund established by the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, as amended (CERCLA statute, 
CERCLA overview).  This law was enacted in the wake of the discovery 
of toxic waste dumps such as Love Canal and Times Beach in the 
1970s.  It allows the EPA to clean up such sites and to compel 
responsible parties to perform cleanups or reimburse the government for 
EPA-lead cleanups 

 
 

VI. Guidance on Soil Performance Standards (pages 17-27) 
• WDNR Publication PUB-RR-528 

 
 
VII. Advisory Opinion 9, USPAP (pages 28-32) 

• The Appraisal of Real Property That May Be Impacted by Environmental Contamination 
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USPAP 2016-2017, Advisory Opinion 9 
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